Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



I 












••• :• 

• • * 
• • • • ■• 



i»o • *.*•«•_• ••_• 



• • • • •••••••••!•• •• • 






/: . 



• • • •• 

• • • m 






«■ • • • •« • » 

• • • • 
• ' •« • • •• 



• • • • 

* • • •• • • 



^e A 







^ 



LAND TITLES AND BURNT RECORD ACTS. 



THE McLNLRNLY ACT OF 1 906, AND 
ACT OF 1907 SUPPLEMENTAL 
THERETO. 

CALIFORNIA BURNT RECORD ACTS. 
1906 AND 1907. 

THE ILLINOIS AND FEDERAL BURNT 
RECORD ACTS. 

THE TORRENS LAND ACT. 



Compiled and distributed under direction of 
C F. CURRY, Secretary of State. 

1907 




Printed at State Printing Office. W. W. SHANNON, Superintendent 



n 



t!r, . *J^. 



Mc^NERNEY ACT. 



CHAPTER 59. 

An act to provide for the establishment and quieting of title to real 
property in case of the loss or destruction of pubUc records. 

[Approved June 16, 1906.] 

The people of the State of California, represented in Senate and 

Assembly, do enact as follows: 

Section 1. Whenever the public records in the office of a county 
recorder have been, or shall hereafter be, lost or destroyed, in whole or 
in any material part, by flood, fire or earthquake, any person who claims 
an estate of inheritance, or for life in, and who is by himself or his 
tenant, or other person, holding under him, in the actual and peaceable 
possession of any real property in such county, may bring and maintain 
an action in rem against all the world, in the Superior Court for the 
county in which such real property is situate, to establish his title to 
such property and to determine all adverse claims thereto. Any 
iiumber of separate parcels of land claimed by the plaintiff may be 
included in the same action. 

Sec. 2. The action shall be commenced by the filing of a verified 
complaint, in which the party so commencing the same shall be named 
as plaintiff, and the defendants shall be described as **all persons 
claiming any interest in, or lien upon the real property herein described, 
or any part thereof," and shall contain a statement of the facts 
enumerated in section one of this act, a particular description of such 
real property, and a specification of the estate, title, or interest of the 
plaintiff therein. 

Sec. 3. Upon the filing of the complaint, a summons must be issued 
under the seal of the court, which shall contain the name of the court 
and county in which the action is brought, the name of the plaintiff 
and a particular description of the real property involved, and shall be 
directed to **all persons claiming any interest in, or lien upon the real 
property herein described, or any part thereof,'' as defendauts, and 
shall be substantially in the following form : 

**In the Superior Court of the State of California in and for the 
county (or city and county) of 



Plaintiff, 



vs. 



Action No. 



All persons claiming any interest in, or lien 

upon, the real property herein described or any 

part thereof, 

Defendants. 

The People of the State of California, to all persons claiming any 
interest in, or lien upon, the real property herein described or any part 
thereof, defendants, greeting : 
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Sec. 11. The judgment shall ascertain and determine all estates, 
rights, titles, interests and claims in and to said property and every 
part tiliereof , whether the same be legal or equitable, present or future, 
vested or contingent, or whether the same consist of mortgages or liens 
of any description and shall be binding and conclusive upon every 
person who, at the time of the commencement of the action, had or 
claimed any estate, right, title, or interest in or to said property, or 
any part thereof, and upon every person claiming under him by title 
subsequent to the commencement of the action. A certified copy of the 
judgment in such action shall be recorded in the office of the recorder 
of the county in which said action was commenced, and any party or 
the successor in intere^ of any party to said action may, at his option, 
file for record in the office of the recorder of such county the ^tire 
judgment roU in said action. 

Sec. 12. Except as herein otherwise provided, all the provisions and 
rules of law relating to evidence pleading practice new trials and 
appeals applicable to other civil actions shall apply to the actions 
hereby authorized. 

At any time after the issuance of the summons, any party to the 
action may take depositions therein in conformity to law upon notice 
to the adverse party sought to be bound by such depositions and who 
have appeared in lie action (if any) and upon notice filed with the 
clerk. The depositions may be used by any party against any other 
party giving or receiving the notice (except the clerk) subject to all 
just exceptions. 

Sec. 13. The clerk shall number consecutively in a distinct series 
all actions hereby authorized and shall keep an index and register 
thereof devoted exclusively to such actions. 

Sec. 14. Whenever judgment in an action hereby authorized shall 
have been entered as to any real property, no other action relative to. 
the same property or any part thereof maintained under this act shall 
be tried until proof shall first have been made to the court that all 
persons who appeared in the first action or their successors in interest 
have been personally served with the papers mentioned in section 6 
of this act either within or without this State more than one month 
before the time to plead expired. 

Sec. 15. An executor, administrator or guardian or other person 
holding the possession of property in the right of another, may main- 
tain, as plaintiff, and may appear and defend in the action herein 
provided for. 

Sec. 16. The word ** county'' whenever used in this act includes and 
applies to a consolidated city and county. 

Sec. 17. The remedies provided for by this act shall be deemed 
cumulative, and in addition to any other remedy now or hereafter pro- 
vided by law for quieting or establishing title to real property. 

Sec. 18. All actions authorized hereby must be commenced before 
July 1st, 1909. 

Sec. 19. This act shall be in force thirty days after its passage. 

Declared constitutional in the case of Title and Document Restoration Co, vs. 
Kerrigan^ December 7, 1906 ; S. F. No. 4646. Opinion written by Associate Justice 
Sloss, and concurred in by CJhief Justice Beatty and Associate Justices Angellotti, 
Henshaw, Shaw, McFarland, and Lorigan. 



m'enebnby'act. 



CHAPTER 517. 



An act supplementary to the act approved June 16, 1906, entitled ^^An 
act to provide for the establishment and quieting of title to real 
property in case of the loss or destruction of public records,' ' pro- 
viding for the making and recordation of notice of ownership or 
claim to real property. 

[Approved March 23, 19070 

The people of the State of California, represented in Senate and 

Assembly, do enact as follows: 

Section 1. In any case where the title to real property might be 
established or quieted under the provisions of the act to which this 
act is supplementary, any person or corporation who is or claims to 
be the owner of such real property or of any interest therein or lien 
thereon may, by himself or by his agent, duly authorized by letter of 
attorney theretofore recorded in the office of the county recorder of 
the county or city and county where such property is situated, sign, 
verify and file for record in the office of the said county recorder a 
notice in substantially the following form, to wit : 

** Notice of ownership and claim to real property under an act of the 

legislature of the State of California approved (here insert the 

date of the passage of this act), ^ — 1907. 

** Notice is hereby given that (here insert name of claimant) 

, whose residence is at (here insert street and number, 

city or town, county and state of residence) , is the owner of an interest 

in the real property situated in the (here insert name of city 

or town if the property be located in a city or town) , county 

of (here insert name of county or city and county in which 

property is located) , State of California, described as follows: 

to wit: (here insert a particular description of real property) 



**The character of the interest in said real property owned by the 

claimant is (here insert description of the character of interest 

in or lien upon the real property) and the said interest was 

obtained from (here insert the name of the party from whom 

said interest was obtained) , and at the time and in the manner 

following (here insert time at which and manner in which said 

interest was acquired) ." 

' Said notice shall be signed by the claimant or by his agent, as herein- 
before provided, and shall be verified by the oath of the party signing 
it, to the effect that all of the statements therein contained are true to 
the knowledge of said party. 

Sec. 2. Upon the filing of said notice for recordation the said 
recorder shall forthwith record said notice in a book devoted exclusively 
to the recordation of such notices, and shall properly index the same 
with reference to the name of the claimant, and shall enter upon a map 
or plat of the parcels of land in the county (which said map or plat 
shall be kept by him for that purpose and be devoted exclusively 
thereto), on that part of the map or plat representing the parcel or 
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parcels described in said notice, a reference to the date of the filing of 
said notice for recordation, and, when recorded, to the book and page 
of the record thereof. From and after three days after the filing of 
said notice for record, all persons who may thereafter begin actions 
under the provisions of the act to which this act is supplementary, shall 
be deemed to have notice of the facts stated in said notice, but neither 
the filing of said notice for record nor its recordation shall be deemed 
to give constructive notice to any other person or for any other purpose 
than as herein prescribed. The original of said notice shall remain on 
file in the office of said county recorder. 

Sec. 3. Any person wlio, from and after three days after the date 
of the filing of such notice for record, shall begin any action relating 
to the real property described in such notice, to perfect or establish 
his title thereto, or to any part thereof, or any interest therein, under 
the provisions of the act to which this act is supplementary, must name 
the claimant in such notice, or any person who is a successor in interest 
of such claimant under a subsequently duly recorded written instru- 
ment, judgment or decree, as a party said to claim an interest in or 
lien upon the property adverse to the plaintiff in such action in the 
affidavit and in the memorandum appended to the summons provided 
for in the act to which this act is supplementary, and must cause such 
claimant, or such successor in interest of such claimant, by virtue of a 
subsequently duly recorded written instrument, judgment or decree, to 
be duly served with summons in such action, in the manner provided 
by the act to which this act is supplementary, otherwise neither the said 
action nor any judgment or decree which may be given or made therein 
shall in anywise affect the title or interest in the property described 
in such notice, owned by the claimant named therein at the time of 
the filing thereof, or by any successor in- interest of such claimant by 
virtue of a written instrument, judgment or decree duly recorded 
subsequently to the filing of such notice and prior to the commencement 
of the action ; provided, however, that the failure to name said claimant 
or such successor in interest, as aforesaid, in said affidavit or mem- 
orandum, or to serve such claimant or such successor in interest, shall 
not affect the validity of the judgment or decree rendered in such action 
as to any other persons, but such judgment or decree shall be valid and 
binding upon all persons except such claimant or such successor in 
interest. 

Sec. 4. An executor, administrator or guardian, or other person 
holding the possession of property in the right of another, may make, 
sign, verify and file for record the notice and affidavit in this act pro- 
vided for on behalf of the estate or interest which he represents. 

Sec. 5. This act shall be supplementary to the act approved June 16, 
1906, entitled ''An act to provide for the establishment and quieting 
of title to real property in case of the loss or destruction of public 
records.'' 

Sec. 6. This act shall take effect immediately. 
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CAUFORNIA BURNTrRECORD ACTS. 

1906 and 1907. 



CHAPTER 35. 

V 

An act to add a new section to the Political Code of the State of Cali- 
fornia to he known as section 1696a relating to substitution for 
school records or contents of school teachers' registers which may 
have been or shall hereafter be destroyed by conflagration or other 
public calamity, and providing for the count of average daily attend- 
ance in certain high schools and school districts. 

[Approved June 14, 1906.] 

The people of the State of California, represented in senate and 

assembly, do enact as follows: - 

Section 1. A new section is hereby added to the Political Code 
to be knows as section 1696a and to read as follows : 

1696a. Whenever the school register or registers of any teacher or 
teachers or other records of any public school district in any school 
year may have been or shall hereafter be destroyed by conflagration or 
other public calamity, thereby preventing the teacher or teachers and 
school officers from making their monthly or annual reports in the 
usual manner and with accuracy the affidavits of the teacher or teachers, 
the school principals or other officers of such school district certifying 
as to the contents of such destroyed registers or other records shall be 
accepted by all authorities for all school matters appertaining to such 
school district except that of average daily attendance. The average 
daily school attendance of any public school district or high school 
whereof the register or registers of the teacher or teachers or any 
number of them or other records may have been or shall hereafter 
be destroyed by conflagration or other public calamity, or whereof, 
by reason of such conflagration or calamity the regular session 
or attendance of such district or high school has been interrupted and 
its average attendance materially affected thereby, shall be its average 
daily attendance of the next preceding school year increased or dimin- 
ished by the average yearly percentage of increase or decrease calcu- 
lated for the next preceding ten years; provided that the average 
daily attendance of such school district or high school for the school 
year ending June 30, 1906, shall be its average daily attendance for 
the school year ending June 30, 1905, with five per cent (5%) thereof 
as increase added thereto. 

Sec. 2. This act shall take effect immediately. 
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CHAPTER 47. 

An act to add a new section to the PoUtical Code of California, to be 
known as section eighteen hundred and ninety-two, relating to the 

V issuance of teachers' certificates, lost or destroyed by conflagration 
dr other public calamity. 

[Approved June 14, 1906.] 

The people of the State of California, represented in senate and 

assembly, do enact as follows: 

Section 1. A new section, to be known as section eighteen hnndred 
and ninety-two, is hereby added to the Political Code of California, 
to read as follows : 

1892. Whenever satisfactory proof is presented to a county or 
city and county board of education by a teacher to whom such board 
has heretofore granted a certificate, in accordance with law, that such 
certificate has been destroyed by conflagration or other public calamity, 
such board shall, without fee, issue to such teacher, in lieu of the cer- 
tificate lost or destroyed a new certificate of the same kind, grade, 
character and tenure of the certificate originally granted. Such proof 
shall consist of an affidavit by said teacher, giving the grade of such 
certificate, the date of ii^sue if possible, and upon what it wa^ issued ; 
accompanied by a statement from the county or city and county school 
superintendent to the effect that such teacher had, in pursuance of 
the requirements of section 1696 of the Political Code filed his certifi- 
cate for record with such official. . Said proof of loss or destruction of 
a certificate shall be a credential upon which a county or city and 
county school superintendent may issue a temporary certificate, in 
accordance with the provisions of subdivision 7th of section 1543 of 
of the Political Code. 

Sec. 2. This act shall take effect immediately. 



CHAPTER 52. 

An act to add a new section to the Code of Civil Procedure to be known 
as section eighteen hundred and fifty-five a, relating to secondary 
evidence of public records or documents lost or destroyed by con- 
flagration or other public calamity. 

[Approved June 16, 1906.] 

The people of the State of California, represented in senate and 

assembly, do enact as follows: 

Section 1. A new section is hereby added to the Code of Civil 
Procedure to be known as section eighteen hundred and fifty-five a, 
to read as follows : 

1865a. When it is desired to prove the contents of any public record 
or document lost or destroyed by conflagration or other public calam- 
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ity and after proof of such loss or destruction, there is offered in proof 
of such contents, any abstract of title issued and certified to as correct 
by any person, firm or corporation engaged in the business of preparing 
and making abstracts of title issued and certified to as correct by any 
such person, firm or corporation, the same may be admitted in evidenee 
on proof that the same was prepared and made in the ordinary course 
of business i>Tior to such loss or destruction, and without further proof 
by the person who actually made the copies, extracts, notes or memo- 
randa of records, constituting such abstract of title that they were 
correctly taken from the original record or document; provided, never- 
theless, that whenever and as soon as said action is set fo^ trial any 
party so desiring to use said evidence^ shall notify all other parties 
to the action who have appeared therein, of his intention to use the 
same at the trial of said action, and shall give all such other parties 
a reasonable opportunity to inspect the same and to take copies thereof. 
Sec 2. This act shall take effect immediately. 

CHAPTER 53. 

An dct providing for the issuance of duplicate certificates, where certifi- 
cates issued under authority of law have been lost or destroyed by 
conflagration or other public calamity, 

[Approved June 16, 1906.] 

The people of the State of California, represented in ' senate and 

assembly, do enact as follows: 

Sec. 1. Whenever any public board or officer is authorized by law 
to issue any certificate of any kind, and the records in the office of 
such board or officer show the issuance of such certificate, and it is 
made to appear by affidavit that such certificate has been lost or 
destroyed by conflagration or other public calamity, such board or 
officer m^y issue a duplicate of such certificate, which shall recite the 
issuance and loss or destruction of such original certificate, and shall 
have the same force and effect as such original certificate; provided^ 
that this act shall not apply to certificates of acknowledgments. 

Sec. 2. This act shall take effect immediately. 

CHAPTER 54. 

An act to provide for the copying of books, documents, maps or records 
required by law to be kept or preserved by city, county, or city and 
county officers, which have been damaged by conflagration or other 
public calamity. 

[Approved June 16, 1906.] 

The people of the State of California, represented in senate and 

assembly, do ena^t as follows: 

Section 1. Whenever any book, document, map or record required 
by law to be kept or preserved by any city, county, or city and county 
officer has been or may hereafter be damaged by conflagration or 
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other public calamity, it shall be lawful for the board of supervisors, 
or board of trustees, of the city, county, or city and county in which 
the same is required to be kept or preserved, to cause such book, docu- 
ment, map or record to be copied and transcribed into a new and well- 
bound book. 

Sec. 2. Said book, document, map, or record, when so copied or 
transcribed, shall be carefully compared with the original thereof, and 
when the same shall have been so copied and compared with the original 
thereof, the persons -^ho have done such comparing shall each make 
an afSdavit which shall be incorporated into the book, document, map 
or record^ copied, that said book, document, map or record and each 
and every part thereof is a true copy of the original book, document, 
map or record, and each and every part thereof; that the matter of 
record which appears upon every page of the original appears also upon 
the same page of the copy ; and that no matter of record appears upon 
any page of the copy, which is not to be found upon the same page of 
the original. Said book, document, map or record shall also be authen- 
ticated under the hand of the officer having the custody thereof, to the 
eflfect that the same is a true copy of the original book, document, map 
or record so damaged. 

Sec. 3. Any such new book, document, map or record copied and 
authenticated as above provided, shall be prima facie evidence of the 
contents of the original book, document, map or record; and it shall 
bear the same name and designation as the original thereof, and certi- 
fied copies of any instrument so copied into it shall have the same force 
and effect as certified copies of the original made from the original 
book. 

Sec. 4. The board of supervisors or board of trustees of such city, 
county, or city and county, may make such provision for the payment 
for copying and transcribing the books, documents, maps and records 
under this act, out of the city, county, or city and county treasury, 
as to them may seem reasonable, not exceeding the amount now author- 
ized to be received for copying and recording the originals thereof, 
and the same shall be a charge against the city, county, or city and 

county. 

Sec. 5. This act shall take effect immediately. 



CHAPTER 55. 

An act relating to the restoration of court records which have been 
lost, injured or destroyed by conflagration or other public calamity, 

[Approved June 16, 1906.] 

The people of the State of California, represented in senate and 

assembly, do enact as follows: 

Section 1. Whenever in any action or special proceeding, civil or 
criminal, in any court of this state, any judgment, decree, order, docu- 
ment, record, paper, process, or file, or any part thereof, shall have been 
or shall hereafter be lost, injured or destroyed by reason of confla- 
gration or other public calamity, any party or person interested therein 
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may, on application by a diily verified petition in writing, to such court, 
and on showing to the satisfaction of such court that the same has been 
lost, injured or destroyed by conflagration or other public calamity, 
without fault or neglect of the party or person making such applicar 
tion, obtain an order from such court upon notice given as provided 
in sections ten hundred and ten to ten hundred and seventeen in- 
clusive of the Code of Civil Procedure, authorizing such defect to 
be supplied by a duly certified copy of such original, where the same 
can be obtained, which certified copy shall thereafter have the same 
effect in all respects as such original would have had. . 

Sec. 2. Whenever in any action or sfpecial proceeding, civil or crim- 
inal, in any court of this state any judgment, decree, order, document, 
record, pjaper, process or file, or any part thereof, shall have been or 
shall hereafter be lost, injured or destroyed by reason of conflagration 
or other public calamity, and such defect cannot be supplied as pro- 
vided in the last section any party or person interested therein may 
make written application to the court to which the same belongs, veri- 
fied by affidavit or affidavits, showing such loss, injury or destruction, 
and that certified copies thereof cannot be obtained by the party or 
persons making such application, and that such loss, injury or destruc- 
tion occurred by conflagration, or other calamity, without the fault or 
neglect of the party making such application, and that such loss, injury 
or destruction, unless supplied or remedied will or may result in dam- 
age to the party or person making such application, and thereupon 
such court shall cause notice of such application to be given, as pro- 
vided in sections ten hundred and ten to ten hundred and seventeen 
inclusive of the Code of Civil Procedure. If, upon such hearing the 
court shall be satisfied that the statements contained in such written 
application are true, the court shall make an order reciting what was 
the substance and effect of such lost, injured or destroyed judgment, 
decree, order, document, record, paper, process or file, which order 
shall have the same effect that such original would have had if the same 
had not been lost, injured or destroyed, so far as concerns the party or 
persons making such application, and the persons who shall have been 
notified, as. provided for in this section. The judgment, decree, order, 
document, record, paper, process, or file in all cases where the proceeding 
is in rem, including probate, guardianship and insolvency proceed- 
ings, may be supplied in like manner upon like notice to all persons 
who have appeared therein, and notice by publication or postings to 
all persons who have not appeared for not less than ten days, as the 
court may order, and the same when restored shall have the same effect 
upon all persons who have been personally served with notice of such 
application as the original, and as to all other persons the same shall 
be prima facie evidence of the contents of such original. 

Sec. 3. If an appeal shall have been taken in any action or special 
proceeding in any superior court in which the record shall have been 
subsequently lost or destroyed by conflagration or other public calam- 
ity, to a district court of appeal or to the supreme court, and a tran- 
script of such record has been filed in such district court of appeal or 
in the supreme court, any party or person interested in the action or 
special proceeding may obtain a certified copy of such transcript, or 
of any portion thereof, from the clerk of the district court of appeal. 
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attested by the presiding" judge thereof, or from the clerk of the 
supreme court, attested by the chief justice, and may file such certi- 
fied and attested copy of such transcript or of any part or portion 
thereof in the office of the clerk of the superior court from which such 
appeal was taken. Thereupon such certified and attested copy of 
such ^ranscript or of any part or portion thereof may be made the 
basis, of any further proceedings or processes in such superior court in 
such action or special proceeding to all intents and purposes as if the 
original record so copied, certified and attested, or the part or portion 
thereof so copied, certified and attested, were on file. 
Sec. 4. This act shall take effect immediately. 



CHAPTER 56. 

An act to add a new section to the Political Code to be known and num- 
hered as section forty-two hundred and forty-eight, relating to county 
and city and county recorders' offices, and to the recording of instru- 
ments therein, the record of which has been, or shMl hereafter be, 
lost, injured or destroyed by conflagration or other public calamity. 

[Approved June 16, 1906.] 

The people of the State of California, represented in senate and 

assembly, do enact as follows: 

Section 1. The Political Code of the State of California is hereby 
amended by adding thereto a new section to be numbered and known 
as section forty-two hundred and forty-eight, and to read as follows : 

4248. Subdivision 1. Whenever any record of any instrument? has 
been, or shall hereafter be, lost, injured or destroyed by conflagration 
or other public calamity, the recorder of such county, or city and 
county is hereby authorized and directed to record any instrument of 
writing entitled to record under the provisions of Article VII, Chapter 
V, Part IV, of this code, which instrument of writing had tieen. previ- 
ously recorded in his office. In recording the same, the recorder shall 
record all certificates attached thereto and all endorsements thereon, 
and if any of such certificates or endorsements show the previous 
recording of same in the county, or city and county, where said instru- 
ment is presented for record, the date appearing in such certificate or 
instrument of such record shall be deemed and taken as the date of 
the recording thereof in said county or city and county, where said 
instrument is presented for record. Such record and certified copies 
thereof, duly certified by the recorder of any such county, or city and 
county, under his seal of office, may be introduced in evidence, with the 
same force and effect as the original record or certified copies of the 
original record. 

Subdivision 2. Whenever any record of any instrument has been, 
or shall hereafter be, lost, injured or destroyed by conflagration or 
other public calamity, the recorder of such county, or city and county 
is hereby authorized and directed, when presented to him for record, 
to record any instrument of writing entitled to record under the pro- 
visions of Article VII, Chapter V, Part IV, of this code, which said 
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instrument of writing shall have been* or shall be duly certified by the 
recorder of any other county, or city and county, of this State as being 
of record in his office. In recording the same, the recorder shall record 
all certificates attached thereto, or endorsements thereon, and if ^ny 
of such certificates or endorsements show the previous recording of the 
same in the county, or city and county, where the said certified copy 
of the said instrument is presented for record, the date appearing in 
such certificate or endorsement of such record shall be deemed and 
taken as the date of the recording thereof in said qounty, or city and 
county recorder's office, where the said certified copy is so presented for 
record. Said record and certified copies of any such record, duly cer- 
tified by the recorder of any such county, or city and county, under 
his seal of office, may be introduced in evidence with the same force 
and effect as the original record or certified copies of the original 
record. 

Subdivision 3. Such county, or city and county recorder shall be 
entitled, for his services hereunder, to receive the same amount of fees 
as he is entitled to receive for the recording of instruments of like 
character. 

Sec. 2. This act shall take effect immediately. ; 



CHAPTER 60. 

An act to provide for the reproduction of the register of the Board of 
Medical Examiners, the Board of Dental Examiners, or the Board 
of Pharmacy, where the same has been destroyed by conflagration 
or other public calamity. 

[Approved June. 16, 1906.] 

The people of the State of California, represented in senate and 

assembly, do enact as follows: 

Section 1. Whenever the register or book of registration of the 
Boatd of Medical Examiners of the State of California, the Board of 
Dental Examiners of California, or the Board of Pharmacy, has been 
or may hereafter be destroyed by fire or other public calamity, the 
board whose duty it is to keep such register or book is hereby author- 
ized to reproduce such register or book so that the same may show as 
nearly as possible the record existing in the original register or book 
at the time of such destruction. 

Sec. 2. For the reproduction of the destroyed register or book 
the board shall make use of such existing official printed registers, 
books, or matter, certificates, affidavits to be presented, or other official 
information as may be available and which may appear to said board 
to be authentic, and upon the completion of the said reproduction 
said board shall by resolution adopt such reproduced register or book 
as the register or book of said board, and thereafter the same shall be 
taken and used to all intents and purposes as well for evidence as 
otherwise as if the same were the original register or book. 

Sec. 3. This act shall take effect immediately. 
2e 
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CHAPTER 61. 

An act to add a new section to the Civil Code to, he numbered two 
hundred and ninety-seven a, relating to articles of incorporation 
lost or destroyed by conflagration or other public calamity. 

[Approved June 16, 1906.] 

The people of the State of California, represented in senate and 

assembly, do enact as follows: 

Section 1. A new section is hereby added to the Civil Code, to 
be numbered two hundred and ninety-seven a, and to read as follows: 

297a. Whenever the articles of incorporation of any. corporation 
have been, or may hereafter be, destroyed by conflagration or other 
public calamity, a copy of the certified copy of the articles of incorpo- 
ration of such corporation filed in the office of the secretary of state 
pursuant to the provisions of section two huiidred and ninety-six of 
this code, duly certified by such secretary of state, may be filed in the 
of&ce of the county clerk of the county where such articles of incorpo- 
ration were on file at the time of their loss or destruction. Any such 
copy filed pursuant to this section shall have the same force and effect 
as the document so lost or destroyed. 

Sec. 2. This act shall take effect immediately. 



CHAPTER 62. 

An act enabling the restoration of an assessment roll when the same 

has beBn destroyed. 

[Approved June 16, 1906.] 

The people of the State of California, represented in senate and 

assembly, do enact as follows: 

Section 1. Wherever, through loss by fire, or other public calamity, 
the assessment roll of a city, city and county, county or other apolitical 
subdivision of the State in course of preparation by the assessor of 
any city, city and county, county or other political subdivision of the 
State, shall have been or shall be destroyed and such burnt or destroyed 
record shall have been, reconstructed from such data as is available, it 
shall be lawful for the assessor at any time prior to the sale for delin- 
quent taxes after such assessment is compiled, to correct any assessment 
erroneously made, provided, however, that any correction so m.ade 
shall at once be certified to in writing by the assessor, to the tax col- 
lector, the auditor and the state controller, and provided, further, that 
the assessor shall enter opposite said assessment on the assessment roll, 
the date and nature of said correction. Such change shall be recog- 
nized by any city, city and county, county or State official whose duty 
it is to make or exact a financial statement based on said assessment 
roll, and in making such settlement any alterations resulting from 
such changes shall be recognized by such officials. 

Sec. 2. This act shall take effect immediately. 
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CHAPTER 63. 

An act to amend the Civil Code iy adding a new section thereto to be 
known as Section 365, relating to the records, books, bonds, and 
certificates of stock corporations, or other papers or documents, which 
have been lost or destroyed by conflagration or other public calamity. 

[Approved June 18, 1906.] 

The people of the State of California, represented in senate and 

assembly, do enact as follows: 

Section 1. A new section is hereby added to the Civil Code of 
the State of California, to be known as and numbered Section 365, to 
read as follows: 

365. Whenever it shall appear that the minutes, records, seal^ 
assessment book, stock journal, stock ledger, certificate book, certificate 
of stock or bonds or other papers or records of any corporation, munic- 
ipal, quasi or otherwise, in this State, shall have been or shall hereafter 
be lost or destroyed by conflagration, or other public calamity, such 
corporation, by a vote of its board of directprs, or any stockholder or 
bondholder of such corporation, may petition the superior court of the 
county, or city and county, in which the principal place of business 
o± such corporation is located, to restore such lost, destroyed, or injured 
minutes, records, seal, assessment book, stock journal, stock ledger, cer- 
tificate book, certificate of stock or bonds or other papers or records. 
Such petition shall state the loss, destruction or injury to any such 
records or documents or certificates of stock or bonds, or other papers 
or records, or any part or portion thereof, giving the cause of such loss, 
injury or destruction. On the filing of such petition, duly verified, 
said superior court shall make an order, fixing a time and place for 
the hearing of the same, and directing the clerk of the court to give 
notice of such a hearing by publication of a notice stating the time 
and place of the hearing of said petition and the purpose thereof, 
which time shall not be less than twenty-five nor more than thirty days 
from the completion of such publication. Notice of such hearing shall 
be given by publication in some newspaper of general circulation, 
printed and published in such county, or city and county, where the 
principal place of business of said corporation is located, and if there 
be no such newspaper published in said county, or city and county, 
then in some adjoining county, to be designated by the court or judge 
thereof, which publication shall be daily (except Sundays) for a 
period of at least three successive weeks. In case there is no daily 
newspaper published in either of said counties then such notice shall be 
published once a week for three successive weeks in a weekly news- 
paper published in such county. A copy of said notice shall also be 
personally served upon all persons affected thereby residing in the 
State of California, whose place of residence or place of business is 
known to the corporation or any of its ofiicers, if such person can be 
found within the State, which service may be made at any time 
durihg said period of publication. If the place of business or place of 
residence of any persons affected by said petition or proceeding is 
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unknown to the corporation or any of its officers, within forty-eight 
hours after the filing of said petition, a copy of said notice shall be 
mailed to each of the persons aflPected by sai4 petition or proceeding 
whose place of residence or place of business is unknown to said cor- 
poration or any of its officers, addressed to them, postage prepaid, at 
the county seat of the county, or county and city, where the place of 
business of said corporation is located. In addition to the notice by 
publication, the petitioner shall address a copy of said notice to each 
of the stockholders of said corporation, and also to each of the persons 
affected by said petition, whose names and places of residence or busi- 
ness are known to the corporation or any of its officers, at his place 
of business or residence, postage prepaid, which notice shall be mailed 
to such stockholders or persons within forty-eight hours after the filing 
of said petition. The court before proceeding to hear the case, shall 
require proof to be made that notice has been published and given 
as hereinbefore required and service of such notice personally if the 
same has been so served and if the same has not been so served, an 
affidavit of the petitioner stating the reasons why such personal serv- 
ice has not been made, shall also be then filed. Upon the completion 
of said publication, said court shall have jurisdiction to inquire into 
and determine the loss, injury or destruction of such minutes, records, 
seal, assessment book, stock journal, stock ledger, certificate book, cer- 
tificates of stock or bonds, or other papers and documents, and to fix and 
determine by its judgment or decree, the ownership of said certificates 
of stock or bonds and the persons entitled thereto, and to direct such 
corporation to restore its records, seal, assessment book, stock journal, 
stock ledger, certificate book, certificates of stock or bonds or any other 
paper or record so lost, injured or destroyed, , and to issue new bonds 
or certificates of stock or other paper or document to any person or 
persons to whom the same may belong or who may be entitled thereto, 
as determined by the judgment of the court. Any stock, bond or other 
paper, the ownership of which can not be determined, shall be found 
by the court, by its judgment, to belong to unknown owners, and in all 
proceedings of such corporation, including proceedings for assessment 
of stock, and the collection of such assessment, and the payment of 
dividends, and notice of sale and sale for delinquent assessments, Said 
stock or dividends shall be so designated as belonging to unknown 
owners, without giving the name of the owner thereof or the number 
of the certificate or series or issue. 

Sec. 2. This act shall take effect immediately. 
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CHAPTER 64. 

An act adding a new section to the Civil Code to he known as section 
3415, providing for the proof, establishment, re-issuance^ re-execution, 
and re-acknowledgment of private documents and instruments in 
writing, where the same have been lost or destroyed by conflagration 
or other public calamity. 

[Approved June 18, 1906.] 

The people of the State of California, represented in senate^ and 

assembly, do enact as follows: 

Section 1. A new section is hereby added to the Civil Code to be 
known as section 3415 to read as follows : 

3415. An action may be maintained by any person interested in 
any private document or instrument in writing, which has been lost, 
destroyed or damaged by conflagration or other public calamity, to 
prove, establish, compel the re-issuance, re-execution, and re-acknowl- 
edgment of such document or instrument. If such document or instru- 
ment be a negotiable instrument, the court must compel the person 
in whose favor it is drawn to give a bond executed by himself and 
two sufficient sureties to indemnify the person re-issuing, re-executing, 
or re-acknowledging the same against any lawful claim thereon. 

Sec. 2. This act shall take effect immediately. 



CHAPTER 93. 

An act to add a new section to the Civil Code of the State of California 

to be known as number 329, relating to lost or destroyed bonds of a 

corporation, 

[Approved Mafch 6, 1907.] 

The people of the State of California, represented in senate and 

assembly, do enact as follows: 

Section 1. A new section is hereby added to the Civil Code to be 
numbered section three hundred and twenty-nine and to read as 
follows : 

329. Whenever a bond or bonds of a corporation organized under 
the laws of this State or of any other State, or any Territory of the 
United States has or have been lost or destroyed in this State by fire, 
earthquake, or other calamity, the owner thereof may bring an action 
against such corporation and the trustee or mortgagee of such bonded 
indebtedness in the superior court of the county in which such bond or 
bond^ were lost or destroyed, or in which owner resides, or in which 
is located the principal place of business of such corporation for the 
purpose of obtaining a new or duplicate bond or bonds. If said bond 
or bonds stand in the name of, or are registered in the name of a 
person other than the plaintiff, or if it appears by the books of the 
corporation that any other person claims or has some right, title,, interest 
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in, or lien upon such bond or bonds, all such persons must be made 
parties defendant with the corporation and the trustee and mortga- 
gee. Summons must be issued and served as in other civil actions and 
in addition thereto the court must direct its clerk to issue and cause 
to be published at least once a week, for four successive weeks, in 
some newspaper published in the county a notice setting forth the 
pendency of the action, the names of the parties thereto, the court in 
which it is pending, the name of the corporation which had issued 
the bond or bonds, the number of said bond or bonds, if any, and the 
amount thereof, and the person in whose name the same stands or is 
registered, and notifying all persons claiming said bond or bonds, or 
any of them or any interest or lien therein or thereupon, to be and 
appear before the court at a time and place to be designated in the 
notice, not less than thirty days from the first publication thereof, 
then and there to show cause why a new bond or bonds should not be 
directed to be issued to the plaintiff and to set forth their rights in, 
or claims to such bond or bonds. If any one appears and answers or 
intervenes in the action it must proceed to trial as in other civil cases 
and the court must enter judgment as from the facts established may 
be proper; but if no one appears within the time designated in said 
notice, nor within the time allowed by law after the service of such 
summons, the court must hear such evidence as may be offered in sup- 
port of the allegations of the complaint and make and file its decision 
thereon, and thereupon may enter its judgment canceling the lost or 
destroyed bond or bonds and directing such corporation, upon payment 
to it of all costs incurred by it in the premises, and upon payment to it 
of the money required and necessary to re-issue new bond or bonds and 
without costs against the corporation or other defendant, mortgagee 
or trustee; to issue to the plaintiff a new or duplicate bond or bonds 
upon the said plaintiff giving proper indemnity to the said corporation 
and the said mortgagee or trustee. 



CHAPTER 100. 

An act to amend section one thousand three hundred and thirty-nine 
of the Code of Civil Procedure, relating to the probate of lost or 
destroyed wills, 

[Approved March 6, 1907.] 

The people of the State of California, represented in senate and 

assembly, do enact as follows: 

Section 1. Section one thousand three hundred thirty-nine of the 
Code of Civil Procedure of the State of California is hereby amended 
to read as follows: 

1339. No will shall be proved as a lost or destroyed will, unless the 
same is proved to have been in existence at the time of the death of 
the testator, or is shown to have been fraudulently or by public calam- 
ity destroyed in the lifetime of the testator, without his knowledge, 
nor unless its provisions are clearly and distinctly proved by at least 
two credible witnesses ; provided, however, that if the testator be com- 
mitted to any state hospital for the insane in this State and after 



I 

CALIFORNIA BUENT-RECORD ACTS. 23 

such commitment his last will and testament be destroyed by public 
calamity, and the testator is never restored to competency, then after 
the death of the said testator, his said last will may be probated as 
though it were in existence at the time of the death of the testator. 

Sec. 2. This act shall take effect and be in force from and after 
its passage. 

CHAPTER 537. 

An act providing for the disposition of actions and proceedings in 
which hills of exceptions and statements on motion for a new trial 
have ^een lost or destroyed by conflagration or other public calamity, 

[Approved March 23, 1907.] 

The people of the State of California, represented in senate and 

assembly, do enact as follows: 

Section 1. When any proposed bill of exceptions, or statement 
of the case on motioi; for a new trial, in action or proceedings, is lost 
or destroyed by reason of conflagration or other public calamity, and 
no other record of the proceedings upon the trial thereof can be 
obtained, and such action or proceeding is subject to review by motion 
for new trial, pending at the time of such loss or destruction, and it 
is by the court in which such action or proceeding is pending, deemed 
impossible or impracticable to restore such proceedings (and to settle 
a bill of exceptions or statement of the case containing such proceed- 
ings) so as to enable the court to review the judgment or order therein 
by motion for new trial, the court may grant a new trial of such 
action or proceeding if at the time of such loss or destruction a 
motion for new trial be pending therein, and such action or pro- 
ceeding shall thereupon be tried anew. In order to grant such new 
trial, it shall be unnecessary to have any bill of exceptions or state- 
ment of the case settled, but upon the facts above recited being shown 
to the satisfaction of the court by affidavit or otherwise, the court shall 
have power in its discretion to grant such new trial. 

Sec. 2. Pending the hearing of a motion under the preceding section 
to grant such new trial, the time within which a bill of exceptions 
might be prepared, served or presented for settlement, shall be ex- 
tended, and shall not commence to run until the decision upon such 
motion. (The motion provided for by this act muist be made within 
thirty days after the loss or destruction of such records ; provided that 
in any case now pending such motion may be made at any time within 
sixty days after the passage of this act.) 

Sec. 3. This act shall take effect immediately. 
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An act to provide for the restoration of court records which have been 

lost or destroyed, 

[Approved and in force March 19, 1872. L. 1871-2, p. 650; R. S. 1874, p. 837.] 

Section 1. Be it enacted by the people of the State of Illinois, repre- 
sented in the General Assembly: That whenever the record of any judg- 
\ ment or decree, or other proceeding, of any judicial court of this State, 
or any part of the record of any judicial proceeding, shall have been or 
shall hereafter be lost or destroyed, any party or person interested 
therein may, on application by petition, in writing, under oath, to such 
court, and on showing, to the satisfaction of such court, that the. same 
^has been lost or destroyed without fault or neglect of the party or 
person making such application, obtain an order from such court, 
authorizing such defect to be supplied by a duly certified copy of such 
original record, where the same can be obtained; which certified copy 
shall, thereafter, have the same effect as such original record would 
have had, in all respects. 

Sec. 2. That whenever the loss or destruction of any such record or 
part thereof shall have happened or shall hereafter happen, and such 
defect can not be supplied, as provided in the next preceding section, 
any party or person interested therein may make a written application 
to the court to which such record belonged, verified by affidavit or 
affidavits, showing the loss or destruction thereof, and that certified 
copies thereof can not be obtained by the party or person making such 
application, and the substance of the record so lost or destroyed, and 
that such loss or destruction occurred without the fault or neglect of 
the party or person making such application, and that the loss or 
destruction of such record, unless supplied, will or may result in 
damage to the party or person making such application ; and thereupon 
said court shall cause said application to be entered of record in said 
court, and due notice of said application shall be given, as in chancery 
cases, that said application will be heard by said court. And if, upon 
such hearing, said court shall be satisfied that the statements contained 
in said written application are true, said court shall make an order, 
reciting what was the substance and effect of said lost or destroyed 
record ; which order shall be entered of record in said court, and have 
the same effect which said original record would have had if the same 
had not been lost or destroyed, so far as concerns the party or person 
making such application, and the persons who shall have been notified, 
as provided for in this section. The record, in all cases where the pro- 
ceeding was in rem, and no personal service was had, may be supplied 
upon like notice, as nearly as may be, as in the original proceeding. 
The court in which the application is pending may, in all cases in which 
publication is required, direct, by order or orders, to be entered of 
record, the form of the notice, and designate the newspaper or news- 
papers in which the same shall be published. 

Sec. 3. In case of the destruction by fire or otherwise of the records, 
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or any part thereof, of any county court having probate jurisdiction, 
the judge of any such court may proceed upon his own motion, or upon 
application in writing of any party in interest, to restore the records, 
papers and proceedings of this [his] court relating to the estate of 
deceased persons, including recorded wills and wills probated or filed 
for probate in said court ; and for the purpose of restoring said record, 
wills, papers or proceedings, or any part thereof, may causa citations 
to be issued to any and all parties to be designated by him, and may 
compel the attendance in court of any and all witnesses whose testimony 
may be necessary to the establishment of any such record or part 
thereof, and the production of any and all written or documentary 
evidence which may be by him deemed necessary in determining the 
true import and effect of the original record, will, paper or other 
document belonging to the files of said court; and may make such 
orders and decrees establishing said original record, will, paper, docu- 
ment or proceeding, or the substance thereof, as to him shall seem just 
and proper; and such judge may make all such rules and regulations 
governing the said proceedings for the restoration of the record, will, 
paper, document, and proceeding pertaining to said court, as in his 
judgment will best secure the rights and protect the interests of all 
parties concerned 

Sec. 4. That in all causes which have been removed, or shall here- 
after be removed, to the Supreme Court of this State, a duly certified 
<;opy of the record of such cause remaining in the said Supreme Court 
may be filed in the court from which said cause was removed, on motion 
of any party or person or persons claiming ^to be interested therein; 
and the copy so filed shall have the same effect as the original record 
would have had if the same had not been lost or destroyed. 

Sec. 5. Whereas, by reason of the recent destruction by fire of the 
records of the courts of Cook County, a necessity exists for this act to 
take effect immediately; therefore, this act shall take effect and be in 
force from and after its passage. 



Decisions under Act. 

Section 1. 

Every court of general jurisdiction has inherent power to supply its 
own lost or defaced records. Goetz vs. Koehler, 20 111. App. 233. 

Upon motion to restore to the files a portion of record which has been 
lost, proof of former existence and present loss of such portion of record 
is sufficient. Evidence held sufficient. Goetz vs. Koehler, 20 111. App. 
223. 

Lost summons can be supplied by copy, only by order of court, on 
notice and proofs. Long vs. Sutter, 67 111. 185. 

Recognizance may be supplied like other records when lost. McElwee 
vs. P., 77 111. 493. 

Seal sufficiently indicated in certified copy by scroll, by word *'seal," 
or by letters **L. S." Holbrook vs. Nichol, 36 111. 161. 

On petition to restore records destroyed pending suit, it is sufficient 
to refile bill as to all defendants who have answered, and to refile 
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answer of all assigning errors in record. Bill need not be refiled, as 
parties permitted to file supplemental and cross-bilL Chickering vs. 
Fullerton, 90 111. 520. 

Judgment creditor, who is entitled to receive proceeds of judgment, 
is entitled to restoration of record of judgment. Eussell vs. Tillja^ 
90 111. 327. 

Petition need not allege that damage will result from failure to 
restore such record. Plaintiff can not collect his claim until record is 
restored. Russell vs. Tillja, 90 111. 327. 

Prior to above statute, held that application to restore lost files in 
case, e. g., affidavits, is addressed to discretion of court. Court must 
be satisfied of loss of original, and that substitute is true copy. Troy^ 
vs. Eeilley, 4 111. (3 Scam.) 259. 

Prior to passage hereof, equity would not entertain bill to restore 
record, — remedy by motion at law being complete. Fisher vs. Sievres, 
65 111. 99. 

Whole record should be substantially restored. Cause' should be 
shown for omission of part. Vail vs. Inglehart, 69 111. 332 ; Kehoe vs. 
Bounds, 69 111. 351. 

Relief under this act, where records lost, cumulative. Right to prove 
;records by secondary evidence remains. Beveridge vs. Chetlain, 1 111. 
App. 231. 

To surety on bond, who was not notified of proceedings to restore 
record, record as restored was a nullity. But original record may be 
proved against him by secondary evidence. Beveridge vs. Chetlain,. 
1 111. App. 231. 

Investigation limited to inquiry, what was substance of record sought 
to be restored? Record includes pleadings and process. Vail vs. 
Inglehart, 69 111. 332. 

Judgment void on face not restored. Otherwise if merely voidable. 
Vail vs. Inglehart, 69 111. 332. 

Statute does not require that evidence before court shall be preserved 
in record. McCahe vs. Porter, 73 111. 244. 

Evidence held sufficient to authorize restoration of record of fore- 
closure suit. Curyea vs. Berry, 84 111. 600. 

After twenty-three years an order of adoption nunc pro tunc will 
not be entered on oral evidence where it does not appear that any suit 
was pending or that any papers were ever filed in the case. Tynan vs. 
Weinhard, 153 111. 598. 

Section 3. 

In proceeding by executor to sell land, order restoring lost certificate 
of publication without notice is void. Harris vs. Lester^ 80 111. 307. 

Record of will is admissible in evidence although will appears to be 
attested by only one witness, where original record destroyed by fire 
was restored by commission under Act of 1843. It will be presumed 
that court which admitted will to probate and commissioners acted on 
sufficient evidence, and because this evidence is not preserved the pre- 
sumption is not overcome. Grand Tower Transportation Company vs. 
Gill, 111 111. 541. 
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An act to remedy the evils'^ consequent upon the destruction of any public 

records by fire or otherwise. 

[Approyed and in force April 9, 1872. L. 1871-2, p. 652 ; R. S. 1874, p. 838.] 

Section 1. Be it enacted by the people of the State of Illinois, repre- 
sented in the General Assembly: Whenever it shall appear that the 
records, or any material part thereof, of any county in this State, have 
been destroyed by fire or otherwise, any map, plat, deed, conveyance, 
'contract, mortgage, deed of trust, or other instrument in writing affect- 
ing real estate in such county, which has been heretofore recorded, or 
certified copies of such,' may be re-recorded; and in recording the same 
the recorder shall record the certificate of the previous record, and the 
date of filing for record appearing in said original certificate so 
recorded shall be deemed and taken as the date of the record thereof. 
And copies of any such record so authorized to be made under this 
section, duly certified by the recorder of any such county, under his seal 
of office, shall be received in evidence and have the same force and 
effect as certified copies of the original record. 

Sec. 2. In any county of this State where the records have been 
burned or destroyed, as specified in the last section, and any map, plat, 
' deed, conveyance, contract, mortgage, deed of trust, or other instrument 
in writing affecting real estate in such county, has been recorded in 
any other county of this State, certified copies of the same, heretofore 
or hereafter made, may be recorded in such county where the records 
have been so burned or destroyed, and in recording the same the 
recorder shall record all certificates Attached thereto; and if any of 
such certificates show the previous recording of the same in the county 
where the records have been burned or destroyed, the date of filing for 
record in such county appearing in said certificate so recorded shall be 
deemed and taken as the date of the record thereof. And copies of 
any such record, so authorized to be made under this section, duly 
certified by the recorder of any such county, under his seal of office, 
shall be received in evidence, and have the same force and effect as 
certified copies of the original record. 

Sec. 3. Whenever in any court of record in this State, or any other 
State, or in* any court of the United States, there are original or certi- 
fied copies of any deed, conveyance, contract, mortgage, deed of trust, 
or other instrument in writing affecting real estate in such county, 
copies thereof, certified by the clerk of such court, under his seal of 
office, may be made and recorded in such county where the records have 
been so burned or destroyed, and in recording the same the recorder 
shall record all the certificates attached thereto; and if any of such 
certificates show the previous recording of the same in the county where 
the records have been so burned or destroyed, the date of filing for 
. record in such county appearing in said certificate so recorded shall be 
deemed and taken as the date of the record thereof. Copies of any such 
record so authorized to be made under this section, duly certified by the 
recorder of any such county, under his seal of office, shall be received 
in evidence, and have the same force and effect as certified copies of the 
original record. 

Sec. 4. Whenever the public record of any plat or map, which is 
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required by law to be kept by the recorder of deeds, has been or may 
hereafter be injured or destroyed by fire or otherwise, it shall be the 
duty of the state's attorney of the county in which such injury, loss or 
destruction haS occurred or shall occur, forthwith to file in the circuit 
court an information in the name of the People of the State of Illinois, 
setting forth substantially the fact of such injury, loss or destruction, 
with the circumstances attending the same, as near as may be; and 
thereupon the clerk of such court shall cause such information to be 
published in full in one or more public newspapers published in such 
county, for the period of four weeks, together with a notice addressed 
to **all whom it may concern," that the court will, at a term therein 
designated, to be held not less than four weeks from the first publiea* 
tion of such information and notice, proceed to hear and determine the 
matters in said information set forth, and will take testimony for the 
purpose of reproducing and re-establishing such records of maps and 
plats as the court shall find to be injured, lost or destroyed. Upon 
such publication being made, all persons interested shall be deemed 
defendants, and may appear in person or by counsel, and be heard 
touching such proceedings. If the court shall be satisfied that any 
public record of maps and plats has been injured, lost or destroyed, 
an order to that effect shall be entered of record, and thereupon thd 
court shall proceed to take testimony for the purpose of reproducing ' 
and re-establishing the record so injured, lost or destroyed. The pro- 
ceedings may be continued from time to time, whether in term or not, 
and orders and decrees shall be made as to each map or plat separately. 
The clerk* shall cause all maps and plats adjudged by the court to be 
correct copies of the records injured, lost or destroyed, as often and as 
soon as they are so adjudged, to be filed in the office of the recorder of 
deeds, with a certified copy of the order or judgment of the court in 
the premises attached thereto, and recorded in a book or books to be 
provided for that purpose. And the said record shall be deemed and 
taken in all courts and places as a public record, and as a true and cor- 
rect reproduction of the original record so injured, lost or destroyed. 

Sec. 5. All costs and expenses incurred in the proceeding under the 
last preceding section, including copies of maps and plats and record- 
ing of the same, shall be taxed as costs against the county in which 
such proceedings are had. 

Sec. 6. Whenever it shall appear that the records or any material 
part thereof of any county in this State have been destroyed by fire or 
otherwise, so that a connected chain of title can not be deduced there- 
from, copies duly certified by the proper officers, of all deeds, patents, 
certificates, plats and legal subdivisions of lands in such county iii th6 
custody or control of any officer of this State or the United States, may 
be recorded in the recorder's office of such county; and the record so 
made shall have the same force and effect as the record of the originals 
of such instruments. 

Sec. 7. It shall be the duty of the county board of such county, as 
soon as may be, to procure from the United States authorities at Wash- 
ington, Springfield or elsewhere, all maps, tract books or official entries 
or properly authenticated copies thereof as relate to any of the lands 
in such county, and cause the same to be recorded in the recorder's office 
of such county. 
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' Sec. 8. It shall be the duty of the jud^s of the Circuit Court of the 
county,' or the judges of- the Circuit and Superior Courts of Cook 
County, to examine into the state of the records in such county, and in 
case they find any abstracts, copies, minutes or extracts from said 
records existing after such destruction as aforesaid, and find that said 
abstracts, copies, minutes or ' extracts were fairly made before the 
destruction of the records by any person or persons, in the ordinary 
course of business, and that they contain a material and substantial 
part of said records, the said circuit judge of the county, or the judges 
of the Circuit or Superior Courts of Cook County, shall certify the 
facts found by them in respect to such abstracts, copies, minutes and 
extracts, and the said judges of said county, or the judges of the Circuit 
or Superior Courts of Cook County, shall cause all evidence produced 
as to said abstract books to be reduced to writing, and shall cause all 
such evidence to be spread of record, as a part of the order of said 
court. And also (if they are of that opinion), that such abstract, 
copies, minutes and extracts tend to show a connected chain of title to 
the land in said county, and upon filing of a certificate of such circuit 
judge or the judges of the Circuit and Superior Courts of Cook County, 
with the county clerk of the proper county, the county board may, with 
the approval of the judge of the Circuit Court of the county or the 
judges of the Circuit and Superior Courts of Cook County, purchase 
from the owners thereof such abstract, copies, minutes or extracts, or 
such part thereof as may tend to show a connected chain of title to the 
land in such county, including all such judgments and decrees as form 
part of any such chain of title, paying therefor such fair and reasonable 
price as may be agreed upon between them and such owners; the 
amount thus agreed to be paid for such abstracts, copies, minutes or 
extracts shall be paid by such county in money or in bonds, to be issued 
by said county as the county board may determine, or such county 
board may, with said approval, procure a copy of said extracts, copies, 
minutes and extracts, instead of the original, to be paid for in like 
manner : And it is further provided, that any owner of said abstracts,, 
copies or minutes shall have the right to file a petition at any regular 
term of the Circuit Court of the proper county, in which petition he or 
they shall set forth the manner in which such abstracts, copies or 
minutes were made or procured, and if the court shall find from the 
evidence produced (which evidence shall be preserved as hereinbefore 
provided) that said abstracts, copies or minutes were fairly made in 
the regular course of business before such destruction of the records, 
the court shall enter his decree to that eflPect, and the evidence produced 
on the trial of said cause entered of record at large as a part of the 
decree of the court. And thereupon said abstracts, copies or minutes 
of said burnt records shall be taken as prima facie evidence of all such 
matters as they contain (but no such abstracts, copies, minutes or 
extracts shall be taken or held to be prima facie evideiice of what they 
contain that does not purport to recite all deeds and mortgages pre- 
viously executed and recorded, and describing the several tracts of 
lands and town lots to which said abstracts, copies, minutes or extracts 
refer from the date of entry) : Provided, further, that all abstracts to 
separate tracts of lands made by the owner of said abstracts, copies, 
minutes or extracts shall also be taken and held as prima facie evidence 
of what they contain when they shall be accompanied with an affidavit 
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signed and sworn to by the owner or owners of said abstracts, copies, 
minutes or extracts, showing that said separate abstracts contain a full, 
true and perfect copy of all transfers on the tract or tracts set forth 
in said separate abstracts as appears upon said abstracts, copies, 

minutes or extracts, as established by the Circuit Court of 

countj^ on the day of , A. D. , and that said 

separate abstracts contain all deeds, mortgages and other liens on said 
separate tracts, as shown by said abstracts, copies, minutes or extracts 
established as aforesaid; [As amended by L. 1887, p, 258, Juue 15, 
July 1.] 

Sec. 9. Said abstracts, copies, minutes and extracts, or said copy 
thereof, if so bought as aforesaid, shall thereupon be placed in the 
recorder's office of such county, to be copied or arranged in such form 
as the county board shall deem best for the public interest, and in case 
the originals have been lost or destroyed, or not in the power of the 
partj^ asking to use the same on any trial or other proceeding, copies of 
the same or any part thereof, duly certified by the recorder of deeds of 
such county, shall be admissible as evidence in all the courts of law 
and equity in this State. And it shall be the duty of the recorder of 
deeds of such county to furnish to any and all parties requesting it 
(upon being paid the charges herein provided for), certified copies of 
the same, or parts thereof ; and for the purpose of repaying the cost of 
the same to the county, the county board may fix a compensation, to 
be paid to the county, in addition to the fees allowed by law to the 
recorder for transcribing the same. In all cases in which any abstracts, 
copies, minutes and extracts, or copies thereof, shall be received in 
evidence under any of the provisions of this act, all deeds or other 
instruitients of writing appearing thereby to have been executed by 
any person or persons, or in which they appear to have joined, shall 
(except as against any person or persons in the actual possession of the 
lands or lots described therein at the time of the destruction of the 
records of such county, claiming title thereto otherwise than under a 
sale for taxes or special assessments) be presumed to have been executed 
and acknowledged according to law; and all sales under powers, and 
all judgments, decrees and legal proceedings and all sales thereunder 
(sales for taxes and assessments, and judgments and proceedings for 
the enforcement of taxes and assessments excepted) , shall be presumed 
to be regular and correct, except as against the person or persons in 
this section before mentioned, and any person alleging any defect or 
irregularity in any such conveyance, acknowledgment, sale, judgment, 
decree or legal proceeding shall be held bound to prove the same, and 
any deed proved under the provisions of this act purporting to be 
based upon the execution of any power or upon a judgment or decree 
shall be prima facie evidence of the existence of such power, judgment 
or decree : Provided, that nothing in this act contained shall impair the 
effect of said destroyed record as notice. [As amended by L. 1887, 
p. 258, June 15, July 1.] 

Sec. 10. In case of such destruction of records, as aforesaid, any 
and all courts in such county having chancery jurisdiction shall have 
power to inquire into the condition of any title to or interest in any 
land in such county, and to make all such orders, judgments and 
decrees as may be necessary to determine and establish said title or 
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interest, legal or equitable, against all persons known or unknown, an(J 
all liens existing on such land, whether by statute, judgment, mortgage, 
deed of trust or otherwise. i 

Sec. 11. It shall be lawful for any person claiming title to any lands 
in such county at the time of the destruction of such records, and for 
all claiming under any such person, to file a petition in any court in 
such county having chancery jurisdiction, praying for a d'ecree estab- 
lishing and confirming his said title. Any number of parcels of land 
may be included in one petition, or separate petitions may be filed as 
the petitioner may elect. Said petition shall state clearly the descrip- 
tion of said lands, the character and extent of the estate claimed by the 
petitioner, and from whom, and when, and by what mode he derived 
his title thereto. It shall give the names of all persons owning or claim- 
ing any estate in fee in said lands, or any part thereof, and also all 
persons who shall be in possession of said lands, or any part thereof, 
and also all persons to whom any such lands shall have been conveyed, 
and the deed or deeds of such conveyance shall have been recorded in 
the office of the recorder of deeds of such county, since the time of the 
destruction of such records as aforesaid, and prior to the time of the 
filing of such petition, and their residences, so far as the same are 
known to said petitioner; and if no such persons are known to said 
petitioner it shall be so stated in said petition. All persons so named 
in said petition shall be made defendants, and shall be notified of said 
suit by summons, if i:esidents of this State, in the same manner as is 
now or may hereafter be required in chancery proceedings b^ the laws 
of this State : Provided, that the notice specified in section twelve of this 
act shall be the only publication notice required, either in case of resi- 
dents, non-residents or otherwise. All other persons shall be deemed 
and taken as defendants, by the name or designation of **all whom it 
may concern." Said petition shall be verified by the affidavit of the 
^ petitioner, or by the agent of said petitioner ; and the party so swearing 
falsely shall be deemed guilty of perjury and punished accordingly, 
and shall be liable in damages to any person injured by such false 
statement, to be recovered in an action on the case, in any court having 
jurisdiction thereof. 

Sec. 12. It shall be the duty of the clerk of the court in which said 
petition is filed, to enter, in a separate book or books to be kept for the 
purpose, the names of the petitioners and defendants, the date of filing 
said petition, and a description of all the lands included therein, which 
record shall be at all times open to the public. All lands in each sepa- 
rate town, addition, section or subdivision shall be entered on the same 
page or consecutive pages, with an index to said book or books, showing 
on what page any such separate town, addition, section or subdivision 
may be found. Said clerk shall also, in all cases, cause publication of 
notice to be made of the filing of said petition, which notice shall be 
entitled **land title notice,'' and shall be substantially as follows: 

A, B, C, D, etc., (here giving the names of all known defendants, if 
any,) and to all whom it may concern: 

Take Notice — That on the day of , A. D. 18 — , a 

petition was filed by the undersigned, in the court of 

county, to establish his title to the following described lands. (Here 
insert a full description of the lands in said petition.) Now, unless 
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you appear at the term of said court, (naming the first term, 

after thirty days from the first insertion of said notice), and show 
cause against said application, said petition shall be taken for confessed, 
and the title or interest of said petitioner will be decreed and estab- 
lished according to the prayer of said petition, and you forever barred 
from disputing the same. 

G P, Solicitor. E P, Petitioner. 

Said notice shall be published once a week for four weeks succes- 
sively, the first insertion to be at least thirty days prior to said term of 
court, and the several publications shall all be in the same newspaper 
in said county, or if there is no newspaper published in said county, 
then in a newspaper published in one of the counties nearest thereto. 
The clerk of the Circuit Court of such county shall advertise for bids 
for publishiAg said notices, (said advertisement to be inserted one week 
in at least two of the principal newspapers in such county or the 
adjoining counties, to be selected by the judge or judges of the Circuit 
Court in said county), and the publishing of said notices shall there- 
upon be awarded by said judge or judges to the newspaper making the 
lowest bid therefor ; or if there are two or more making the same bid, 
then said judge or judges shall determine to which of them said pub- 
lishing shall be awarded, said award to be by order of said court entered 
of record therein; and a copy of such order, certified by the clerk of 
said court under the seal thereof, shall be transmitted to and entered of 
record in any other court in such county having chancery jurisdiction 
before which proceedings under this section may be had. All publica- 
tions provided for in this section shall be made in the newspaper so 
designated. Said newspaper shall not be changed unless the judge or 
judges of said court shall, for good cause, in their discretion, decide to 
change the same ; in which case another paper shall be selected in like 
manner, and the order naming or changing said paper shall be entered 
of record as aforesaid. 

Sec. 13. Any person interested may oppose any such petition, and 
file his demurrer or answer thereto on or before the third day of the 
term of court named in said publication notice, unless the time be 
extended by order of court, and may also file a cross petition if he or 
she desires to do so. Said answer shall admit, confess and avoid or 
transverse all the material allegations of the petition, and shall, except 
when made by guardians ad litem, be verified by the aflSdavit of either 
the respondent or his agent, in the same manner as above required on 
cases of the petition. Said answer shall have no other nor greater 
weight as evidence than the petition. 

Sec. 14. If no demurrer or answer shall be filed by the third day of 
said term, or by the day allowed by the order of said court, as above 
provided, the petition may be taken for confessed, and a decree entered 
according to the prayer of said petition, upon proof of the facts stated 
in said petition ; but if any person shall file an answer, as aforesaid, to 
such petition, the court may hear evidence, or order a reference to a 
master in chancery or special commissioner, to take evidence and report 
when the same proceedings shall be had as on a reference to a master 
in chancery under and according to the practice in courts of chancery 
in this State. If the petition includes more than one parcel of land, 
and no demurrer or answers shall be filed as to some of said parcels, the 
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court may enter a decree, pro confesso, as to. those parcels as tq which 
no demurrer or answer shall be filed, and hear evidence, or order a 
reference as to the remaining parcels. 

Sec. 15. It shall be competent for said courts, in all such decrees, 
whether pro confesso, or on the report of any master or special comiiiis- 
sioner, or otherwise, to determine and decree in whom the title in any 
or all of the lands described in said petition is vested, whether in the 
petitioner or, in any other of the parties , before^ the court ; but said 
decree shall not in anywise affect any lien or liens to which said fee 
may be subject, and which have been created since the destruction of 
such records, whether the same be by mortgage, deed of trust, judg- 
ment, statute, mechanic's lien or otherwise, but shall leave all such 
liens to be (ascertained or established in some other proceeding, or to be 
enforced, as the parties holding them may see fit. [As amended by 
L. 1887, p. 260, June 15, July 1.] 

Sec. 16. Said decree of said court, when entered, shall be forever 
binding and conclusive: Provided, that any decree shall be subject to 
be opened, modified, vacated or set aside on appeal or writ of error 
sued within two years after the entry of such decree: And, provided, 
further, that insane persons and minors shall have two years after their 
disabilities are removed to prosecute a writ of error upon said decree : 
Provided, further, that any decree entered upon any petition or cross 
petition, which does not make defendant, by name, all persons who 
shall be in possession of such lands or any part thereof, at the time of 
the filing of such petition, or which does not make defendant, by name, 
all persons to whom any such lands shall have been conveyed, and the 
deed or deeds of such conveyance shall have been recorded in the office 
of the recorder of deeds of such county since the time of the destruction 
of the records, as aforesaid, and prior to the time of the filing of any 
such petition, shall be absolutely void as to such person omitted, but 
shall be final and conclusive as to all others : And, provided, further, 
that all defendants who shall not be actually served with a summons in 
the suit in which such decree may be rendered, shall have allowed to 
them one year after the entry of such decree within which, upon 
petition to the court rendering the same, to have the said decree vacated 
and set aside in the same manner as is now allowed to defendants under 
Section 19, of Chapter 22, of the Eevised Statutes, entitled 
** Chancery." [As amended by L. 1887, p. 261, June 15, July 1.] 

Sec. 17. Whenever any deeds or other instruments, in writing, 
affecting the title to any of the lands in any such county, shall have 
been fijed for record so short a time before such destruction of the 
records, as aforesaid, that no proof of them remains either on such 
records, or among the abstracts, copies, minufes or extracts specified in 
section eight of this act, it shall be the duty of the person or persons 
having filed the same or claiming the benefit thereof, within sixty days 
from the time this act takes effect, to refile for record such deeds or 
other instruments or copies thereof, or if that can not- be done, then he 
shall, within sixty days, make and file a petition to establish such deed 
or other instrument of writing, under the provisions of this act. In 
all cases when any original deed and the record thereof has been lost 
or destroyied, [it shall be lawful for any person having] a duly^ certified 
copy of said record to cause the same to be recorded, which record shall 
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have the same force and effect as now belong to the record of original 
deeds. 

Sec. 18. No tax deed or certificate of tax sale based on any proceed- 
ings, the record of which shall appear to have been destroyed as afore- 
said, shall be received in any of the courts of this State as prima facie 
evidence of the regularity of such proceedings, bdt the burden of proof 
shall be upon the person claiming under such deed or certificate to show 
the regularity and legality of all such proceedings. Ii; order to sustain 
the validity of any tax deed or sale for aiiy tax or taxes, assessment or 
assessments, in any county to which the provisions of this p,ct are 
, applicable, in any suit or proceeding whatsoever, it shall be necessary 
for the party relying upon any such deed or sale to show, affirmatively, 
that each and all of the provisions of law, in respect to assessment, 
levy, sale and deed of the lands affected or to be affected by any such 
deed or sale as aforesaid", have been in all respects complied with — sfiid 
no presumption shall be indulged in favor of any such tax deed or sale ; 
and it shall not be sufficient to show a collector's report, notice, judg- 
ment, order of Sale, sale notice, notice of sale, tax affidavit, and deed, 
[anything] in this law or in any other law of this State to the contrary 
notwithstanding. 

Sec. 19. Executors, administrators, conservators, guardians, and 
trustees shall be entitled to proceed under this act in behalf of the 
interests and rights they represent. 

Sec. 20. The judges of courts having chancery jurisdiction in such 
county shall have power to appoint as many special commissioners from 
time to time as they may deem necessary to carry out the provisions 
of this act, in addition to the masters in chancery of said courts, who 
shaU be ex officio, such special commissioners, to take evidence and 
report all such petitions as may be referred to them. The fees of all 
masters in chancery, commissioners, clerks, sheriffs and all officers and 
employees, for services under this act, shall not, in any case, exceed 
two thirds of the fees now or hereafter provided by law for the same 
services. 

Sec. 21. The word ''person," when used in this act, shall include 
persons and all bodies politic and corporate. 

Sec. 22. The rules and regulations governing courts of chancery m 
this State shall apply to the proceedings under this act so far as they 
are not inconsistent herewith. 

Sec. 23. In all cases under the provisions of this act, and in all 
proceedings or action^ now or hereafter instituted as to any estate, 
interest or right in or any lien or incumbrance upon any lots, pieces or 
parcels of land, when any party to such action or proceeding, or his 
agent or attorney in his behalf, shall orally in court, or by affidavit, to 
be filed in such action or proceeding, testify and state under oath that 
the original of any deeds, conveyances or other written or record evi- 
dence, has been lost or destroyed, or not in the power of the party 
wishing to use it on the trial to produce the same, and the record thereof 
has been destroyed by fire or otherwise, the court shall receive all such 
evidence as may have a bearing on the case to establish the execution or 
contents of the deeds, conveyances, records, or other written evidence, 
so lost or destroyed : Provided, that the testimony of the parlies them- 
selves shall be received subject to all the qualifications in respect of such 
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testimony which are now provided by law: And, provided, further ^ 
that any writings in the hands of any person or persons which may 
become admissible in evidence, under the provisions of, this section or 
of any other part of this act, shall be rejected and not be admitted in 
evidence unless the same appear upon its face without erasure, blemish, 
alteration, interlineation or interpolation in any material part, unle& 
the same b^ explained to the satisfaction of the court, and to have been 
fairly and honestly made in the ordinary course of business; and that 
any person or persons making any such erasure, alteration, interlinea- 
tion or interpolation, in any such writing, with the intent to change the 
same in any substantial matter, after the same has been once made as 
aforesaid, shall be guilty of the crime of forgery, and be punished 
accordingly ; and that any and all persons who may be engaged in the 
business of making writings or written entries concerning or relating 
to lands and real estate, in any county in this State to which this act 
applies, and of furnishing to persons applying therefor abstracts and 
copies of such writings or written entries as aforesaid, for a fee, reward 
or compensation therefor, and shall not make the same truly and with- 
out alteration or interpolation, in any matter of substance, with the 
view and intent to alter or change the same in any material* matter, or 
matter of substance, shall be guilty of the crime of forgery, and 
punished accordingly; and any and all such person or persons shall 
furnish said abstracts or copies as aforesaid, to the person and persons 
from time to time applying therefor, in the order of applications and 
without unnecessary delay, and for a reasonable consideration to be 
allowed* therefor, which in no case shall exceed the sum of one dollar 
and fifty cents for each and every conveyance, or other like change of 
title, shown upon such abstract or copy; and any and all persons so 
engaged, and whose business is hereby declared to stand upon a like 
footing with that of common carriers, who shall refuse so to do, if 
tender or payment be made to him or them of the amount demanded 
for such abstract or copy, not exceeding the amount aforesaid, as soon 
as such amount is made known, or ascertained, or of a sum adequate 
to cover said amount before its ascertainment, shall be guilty of the 
crime of extortion, and be punished by a fine of not less than one 
hundred dollars, and not exceeding one thousand dollars therefor, upon 
indictment in any court having jurisdiction thereof, and shall also be 
liable in an action on the case, or other proper form of action or suit, 
for any and all damages, loss or injury which any person or persons 
applying therefor may suffer or incur by reason of such failure to 
furnish such abstract or copy as aforesaid. [As amended by L. 1873-4, 
p. 132, March 30.] 

Sec. 24. Whenever, upon the trial of any suit or proceeding which 
is now or hereafter may be pending in any court of this State, any 
party to such proceeding, or his agent or his attorney, in his behalf, 
shall orally in court, or by aflSdavit to be filed in such cause, testify and 
state under oath that the originals of any deeds or other instrument in 
writing, or records of any court relating to any lands, the title or any 
interest therein, being in controversy in such suit or proceeding, are 
lost or destroyed, or not within the power of the party to produce the 
same, and that the records thereof are destroyed by fire or otherwise, 
it shall be lawful for such party to offer, and the court shall receive, as 
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evidence, aiy abstract of title, or letter-press copy, thereof, made in the 
ordinary course of business prior to such loss or destruction, and it 
shall also be lawful for any such party to offer, and the court shall 
receive, as evidence, any copy, extracts or minutes from such destroyed 
records, or from the originals thereof, which were, at the date of such 
destruction or loss, in the possession of persona then engaged in the 
business of making abstracts of title for others for hire. A sworn copy 
of any writing admissible under this section made by the person or 
persons having possession of writings, shall be admissible in evidence 
in like manner, and with like effect, as such writing, provided the 
party desiring to use such sworn copy as evidence shall have given the 
opposite party a reasonable opportunity to verify the correctness of 
such copy. [As amended by L. 1887. p. 261. June 15, July 1,] 



Decisions under Act. 

Generally, 

This act is made remedial, and applies to all eases which, by fair 
construction of its terms, it can be made to reach. Smith vs. Stevens, 
82 111. 554. 

Constitutionality of this act affirmed. Bertram vs. Taylor, 86 111. 
235; EMcock vs. Lubuke, 107 111. 396. 

Burnt-Records Act not unconstitutional in not providing for .iury 
trial. It is an enlargement and regulation of equitable rights and 
procedure in equity. Qormley vs. Clark, 134 U. 8. 338-. 

Decree declaring null an ordinance vacating a plat, enforcing rights 
according to plat, directing parties to remove obstructions from streets, 
and in default thereof that marshal remove the same and give posses- 
sion to petitioner, whose title is established by decree — all without jury 
trial — held authorized hereby. GormUy vs. Gl-ark, 134 U. S. 338. 

Procedure under Burnt-Records Act may be administered in Federal 
courts as well as state courts. GormUy vs. Clark, 134 U. S. 338. 

Burnt-Records Act is in effect a statute of limitations. Gormley vs. 
Clark, 134 U. S. 338. 

The statute does not contravene Constitution of 1870, Article II, 
Section 5, which provides that trial by jury as heretofore enjoyed 
shall remain inviolate. Seacock vs. Sosnier, 109 III. 245; Harding vs. 
Fuller, 141 111. 308 (1892). 

Section 1. 

Destruction of record of conveyance, trust deed or mortgage does not 
alter effect of record as notice to subsequent purchasers. Shannon vs. 
Hall, 72 lU. 354; same case, 85 HI. 473; Gammon vs. Hodges, 73 III. 
140; Steele vs. Boone, 75 111. 457; Heaton vs. Prather, 84 111. 330; 
Curyea vs. Berry, 84 111. 600. 

Section applied in suit under this to quiet title. Piirh vs. Wetherhee, 
110 111. 475. 
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Section 6. 

Abbreviations in extracts or minutes will not render the same incom- 
petent, but the same may be explained by parol evidence. Converse vs. 
Ward, 142 111. 132 (1892). 

Extracts or minutes from destroyed records, or the originals 
thereof, are admissible in evidence without showing that no ante-fire 
abstract of title is in existence. Converse vs. Ward, 142 111. 132 (1892). 

Section ,10. 

Petition in burnt-record proceeding is to be filed in any court having 
chancery jurisdiction. Oage vs. Du Fuy, 127 111. 216. 

Two kinds of petition authorized: (1) to establish title; (2) to estab- 
lish lien. Mulvey vs. Gibbons, 87 111. 367. 

Petition should state contents of alleged record substantially, but 
need not in haec verba. Allegations of record of judgment on cognovit, 
held sufficient. Russell vs. Lillja, 90 111. 327. » 

If judgment was on cognovit, name of attorney entering cognovit 
need not be alleged. Russell vs. Lillja, 90 111. 327. 

Allegations as to record of judgment confessed, showing that court 
has jurisdiction of res and of parties, and gave judgment on confession 
for given amount and awarded execution, sufficient. Russell vs. Lillja, 
90 111. 327. 

More formal allegations necessary as to destruction of record in pend- 
ing suit than where judgment has been obtained. Russell vs. Lillja, 
90 111. 327. 

Limitation applies to cases determined in Appellate Court as well as 
to those which may be taken from Circuit to Supreme Court. McClure 
vs. Walker, 103 111. 544. 

Proceedings on petition stated. Miller vs. Shaw, 103 111. 277. 
Petitioner need not be in possession. Heacock vs. Lubuke, 107 111. 
396. 

Above cited. Smith vs. Hutchinson, 108 111. 662. 
Jury trial not contemplated by the statute, nor is it indispensable to 
the relief in view. Colver vs. Colehour, 115 111. 558, following similar 
cases of In re Ferrier, 103 111. 367; Ward vs. Farwell, 97 111. 593; 
Heacock vs. Hosmer, 109 111. 245. 

Petition held to contain all that statute requires. Heacock vs. Hos- 
mer, 109 111. 245. 

If it is sought to have tax deeds set aside as clouds, petition should 
set out the defects in such deeds and in the proceedings on which such 
deeds are based. Gage vs. McLaughlin, 101 111. 155. 

The two years' limitation in Section 5057, Revised Statutes of the 
United States, will be a bar to a suit by the grantee of an assignee in 
bankruptcy, in so far as the bill seeks to have the tax title set aside. 
Where the mere restoration of the records alone is sought, the limitation 
of the Bankrupt Act can have no application. Gage vs. Du Fuy, 127 
111. 216. . i/ ^, 

It is objected that the petition is insufficient to warrant the court in 
finding the tax deeds void, for the reason that it does not aver the 
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inralidity of such tax deeds, as is required to be done in bills to 
remove tax deeds as clouds upon titles, and proof thereof was not made 
by the petitioner. The position is untenable. All that is required in 
respect of adverse claimants or their titles is that such claimant shall 
be named in the petition and made defendant. Nothing more is. 
reqiured to give the court jurisdiction, under the statute, to investigate 
all claims of title to the premises and by its decree establish the title in 
the person in whom it is to be vested. 6age vs. Caraher, 125 111. 447. 

Possession for lees than twenty years will not prevail against title of 
which record was destroyed by fire. Abstract of title is admissible as 
against person in possession for less period. Smith vs. Stevens, 82 III. 
554. 
, Right to file a petition is not affected by the fact that the defendant 
may be in possession of the premises. Harding vs. Fuller, 141 111. 308 
' (1892). 

Petitioner ought to set out fully his chain of title in his petition. 
Harding vs. Fuller, 141 III. 308 (1892). 

Adverse claims existing is not an objection to proceeding under this 
act. Harding vs. Fuller, 141 III. 308 (1892). 

Proof of title antecedent to the possession need not be shown where 
there is perfect possessory title proven. &age vs. Oentzel, 144 111. 450 
(1893). 

Destruction of evidences of chain of title need not be proved, but 
only that the records or any material part have been destroyed by fire, 
so that a connected chain of title could not be deduced. Gage vs. 
Gentzel, 144 lU. 450 (1893). 

Title will not be restored where the rights of third parties have 
accrued under the statute of limitations, and where such restoration 
would only east a cloud upon the title of such parties, and would not 
benefit petitioner. Beattie vs. Whipple, 154 111. 273 (1894). 

Section 11, 

All persons claiming to own the premises in fee, and all persons to 
whom any conveyance thereof has been made and the deeds recorded 
since the destruction of the records, must be made defendants in a 
petition to confirm title. Gage vs. Du Puy, 134 111. 132 (1890). 

A remainderman not made a party to a bill to foreclose is bound by 
a decree where his joint remaindermen were represented at the hearing. 
McCampbell vs. Mason, 151 lU. 500 (1894). 

Persons before the court by representation are bound by its decree 
although not made parties, e. g., contingent remaindermen. McCamp- 
iell vs. Mason, 151 111. 500 "(1894). 

A petition may be maintained for the restoration of the record of one 
deed. It is not necessary that there be any defendant to such petitions. , 
Harding vs. Fuller, 40 111. App. 643 (1891). 

Evidences of title desired to be restored should be specified by 
petitioner, but appellant, admitting petitioner's obtaining title from 
the government through mesne conveyances and that the records of 
such conveyances were destroyed, can not complaint of error. Harding 
vs. FtUler, 141 III. 308 (1892). 

Motives in filing a petition in equity under the Burnt-Records Act 
will not affect the right. Harding vs. Fuller, 141 111. 308 (1892). 
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Requisites of bill and practice stated. Gage vs. Qentzel, 144 111. 450. 

Burden is on adverse claimants, made defendants, to establish title 
to the property, and it is unnecessary to set out that the defendants' 
title was illegal, and wherein it was so. Oage vs. Qentzel, 144 111. 450 
(1893). 

Suit under the Burnt-Eecords Act to establish title is a suit in 
chancery. Rqgers vs. Tyley, 144 111. 652 (1892). 

The averments of the petition are to be taken most strongly against 
the party whose pleading it is. Beattie vs. Whipple, 154 111. 273 
(1894). 

A defendant, as to whom the suit is dismissed on motion of com- 
plainant, is no more a party to the action than if he had never been 
named as a defendant; he is not bound by the decree, and can not 
maintain a writ of error. Harms vs. Jacobs, 155 111. 221 (1895). 

Section 12. 
Publication of notice under the form ** John N. Hummer and 



' Hummer, his wife, ' ' is not sufficient to make the wife a party so as to 
bar her inchoate dower. Qoodkind vs. Bartlett, 153 111. 419 (1894). ; 

Section 14. 

Tax title should be set aside only on equitable terms. Smith vs. 
Hutchinson, 108 111. 662. 

Under statute, petitioner must prove title in himself, but he neqd 
not prove absence of title in defendants. Smith vs. Hutchinson, 108 
111. 662. 

Those cases in which this section does not provide that evidence shall 
be given in support of petition are governed by general rules of 
chancery practice ; e. g., allegations of petition admitted to be true by 
demurrer need not be supported by evidence. Heacock \s^'Hosmer, 109 
111. 245. 

Decree setting aside tax deeds, conditioned upon the payment of 
taxes and interest, is proper. Gage vs. Gentzel, 144 111. 450 (1893). 

Decree is conclusive against holder of tax deed asserting any rights 
under the same, where he fails to assert them in the trial, or introduce 
any evidence as to his taxes. Gage vs. Gentzel, 144 111. 450 (1893). 

Section 16. 
Jtirisdiction, 

Court may examine all interest in title and determine it by decree as 
to all persons known or unknown. Mulvey vs. Gibbons, 87 111. 367. 

Under the statute, court is authorized to decree in favor of better 
title. Robinson vs. Ferguson, 78 111. 538 ; Covington vs. East St. Louis, 
7S 111. 538. 

Chain of canceled mortgages will not be restored. Strong vs. Shea, 
83 111. 575. 

Cited. Mulvey vs. Gibbons, 87 111. 367. 

Petitioner may not only establish his own title in this proceeding, but 
may make holder of tax title defendant, and have such tax title set 
aside as cloud. Smith vs. Gage, 11 Biss. 217. 
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Jurisdiction of courts of equity is enlarged to include suits brought 
under the Burnt-Records Act. Gage vs. Du Puy, 127 111. 216. 

Court will consider validity of tax title and set aside same upon 
proper terms in burnt-record proceedings. Smith vs. Oage, 12 F. R. 32. 

In collateral suit (e. g., action of ejectment) title held established by 
decree under this section. . Bradish vs. Grant, 119 111. 606. 

It is po objection to proceeding under this statute, where the facts 
alleged and proved bring the case within its provisions, that there are 
adverse claimants. Whatever may be the power of a cburt of chancery, 
where there are controverted titles, to restore by its decree the evidence 
of, title in the respective parties as they were before the destruction of 
the record, and then in its discretion remit the parties, to a court of 
law to try their titles, it is manifest no such course was contemplated 
by the statute or necessary in cases under it. Gage vs. Caraher, 125 
111. 447. . 

Admission by one of the defendants as to petitioner's title at the 
time of the destruction of the records will not prevent the court from 
taking jurisdiction under this act. Harding vs. Fuller, 141 111. 308. 
.(1892). 

Destruction of the records is the fact which authorizes a court of 
chancery to inquire into the conditions of the title. Harding vs. Fuller, 
141 111. 308 (1892). 

Power to give possession results from the jurisdiction exercised and 
the decree. Harding vs. Fuller, l4l 111. 308 (1892). 

Under this section the court has power to decree who holds title to 
the land in controversy. Gage vs. Harbert, 145 111. 530 (1892). 

The court has power to issue a writ of assistance to put the petitioner 
into possession of the land which he claims and to which he has proved 
title. Gormley vs. Clark, 134 U. S. 338 (1890) ; Harding vs. Fuller, 
141 111. 308 (1892). 

General, 

Decree can be opened only within twelve months after its rendition. 
Bertrand vs. Taylor, 87 111. 235. 

Reference to the Revised Statutes of 1845, Chapter XXI, Section 15, 
relates only to proceedings on answer, and to extent and effect of 
opening. Bertrand vs. Taylor, 87 111. 235. 

Provision that decree against married women, etc., shall set forth 
evidence is applicable only to cases in which decree is based on evidence, 
not to case where allegations of petition are admitted by demurrer or 
other admissions of parties. Heacock vs. Hosmer, 109 111. 245. 

Requirement that the petitioner himself be in possession would be 
inconsistent with this section. Harding vs. Fuller, 141 111. 308 (1892). 

Decree should show, not what the records showed before they were 
destroyed, but in whom the title is vested at the time when the decree 
is rendered. Gage vs. Gentzel, 144 111. 450 (1893). 

A record of a deed is, in general, constructive notice of its contents, 
although the record has been destroyed, but such record does not prevail 
over the decree of a competent court; and when a lawful decree has 
been subsequently rendered, incorrectly declaring the contents of the 
deed, the destroyed record ceases to be constructive notice of those 
terms which are incorrectly declared. FranMin Savings Bank vs. 
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Taylor, 9 U. S. App. 406 (1893) ;'S. C, 53 F. R. 854 (1893), ireversing 
Taylor vs. Franklin Savings Bank, 50 F. R. 289 (1891). 

Section 18. ■ 

Provides rule of evidence merely. Is not uncoi;istitutional as, impair- 
ing obligation of contracts. So though the charter of Chicago gave 
deeds arid certificates such effect. Boby Vs. Chicago, 64 111. 447. 

This section does not apply to party defending under tax title 
acquired before passage of act. Garrick vs. Chamberlain, 97 111. 620. 

Where petitioner, to confirm title under this act, shows valid title, 
defendant claiming by tax title has burden of proof hereunder. Cham- 
berlain vs. Sutherland, 4 111. App. 494. 

In a proceeding under the Burnt-Records Act, to confirm the title to 
land as against tax titles, the petitioner will be required to repay the 
money advanced at the tax sale, and subsequent taxes paid by the 
Jiolder of such titles, with the legal interest thereon. This rule is based 
on the maxim ''that he who seeks equity must do equity.'' Gage vs. 
Caraher, 125 111. 447. 

The statute creating the presumption in favor of the regularity of 
proceedings for the sale of land for taxes, prior to the deed, as it 
establishes only a rule of evidence, may be changed, and a change in 
the statute doing away with the presumption, and throwing the burden 
of proof on the party holding a tax title to show the irregularity of 
the proceeding, is not unconstitutional, as impairing the obligation of 
contracts. Gage vs. Caraher, 125 111. 447. 

"Where a purchaser at a sale upon a special assessment omits to take 
out his deed within the time limited by statute, and therefore the tax 
certificate and the sale on which it was based has ceased to be a cloud 
on the title to the property to which such certificate refers, the 
petitioner seeking confirmation of his own title will not be required to 
reimburse the holder of such certificate for the money advanced by him 
at the assessment sale. Gage vs. Caraher, 125 111. 447. 

Section 20. 

Maximum fees which officers and employees may charge or be allowed 
for services are only fixed, and this section does not limit the costs in 
the case to two thirds of the ordinary costs at law. Rogers vs. Tyley, 
144 111. 652 (1892). 

Section 22. 

The rules and regulations of courts of chancery apply to the proceed- 
ings under this act. Gage vs. Du Piiy, 127 111. 216. 
Statute cited. Harms vs. Jacobs^ 155 111. 221 (1895). 

Section 23. 

Index of records admissible as secondary evidence at common law 
where record is destroyed. Alvis vs. Morrison, 63 111. 181. 

Objections to abstracts offered in evidence hereunder, as offered 
before proof of conditions necessary to admissibility, must be made at 
trial. Carbine vs. Pringle, 90 111. 302. 
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Under statute, neither letter-press copy of abstract of title, nor copy 
of such letter-press copy, is admissible in evidence. Compton vs. Ran- 
dolph, 104 111. 555; King vs. Wortkington, 73 lU. 161. 

The recollection of a witness as to the contents of lost or destroyed 
instruments would clearly be competent under this section, and there 
is no reason why their recollection might not be refreshed by reference 
to notes taken by the witnesses, and. known to be correct. , Busk vs. 
Stanley, 122 m. 406. 

Abstract of deed recorded, though deed be defectively acknowledged, 
may be introduced in evidence and relied on in proof of title. Heinsen 
vs. Lamb, 117 111. 549. 

Abstract of title, or copies, extracts or minutes of the same, may be 
used in evidence. Converse vs. Ward, 142 III. 132 (1892). 

Particular ^eeds alleged to be lost do not prevent the introduction ot 
such deeds in evidence, as they may have been found subsequent to 
filing the bill. Gage vs. Gentsel, 144 111. 450 (1893). 

There is no presumption that defendants in an ejectment suit were 
in actual possession in 1871, but such possession, if it exists, is a matter 
of defense to be shown by the defendant. Chicago, etc. B. Co. vs. 
Keegan, 152 111. 413 (1894). 

A sworn answer in a suit under the Burnt-Records Act is not evi- 
dence as in an ordinary chancery suit, hut has no other or greater 
weight as evidence than the petition. Miller vs. Stalker, 158 111. 514 
(1895). 

Section 24. 

An abstract of title admitted in evidence. Russell vs. Mandell, 73 
111. 136 ; Miller vs. Shaw, 103 111. 277. 

Abstract of title, made years before by abstracters in course of 
business, presumed made for owners or purchasers, and admitted. 
Eichley vs. Farrell, 69 111. 264. 

Abstract of title is secondary, not original, evidence, and if lost its 
contents can not be proved by other evidence. Thatcher vs. Olmstead, 
110 lU. 26. 

Abstract of titles is summary of facts relied on as evidence of title. 
It must contain notes of all conveyances, transfers or other facts relied 
on as evidences of claimant's title, together with all such facts appear- 
ing of record as may impair it. Heinsen vs. Lamb, 117 111. 549. 

Case held proper for admission of ante-fire abstract, and abstract 
offered held admissible. Abstract made from minutes taken from 
record, held an original, not a copy. Heinsen vs. Lamb, 117 111. 549. 

A sworn copy of minutes admissible under this section is properly 
entitled to be used as evidence by complainant, on proof that such 
sworn copy was delivered to counsel for defendant at noon on the day 
before triii and left in his possession until four o'clock of same day, in 
order that he might verify the correctness of such copy, Stemkeim vs. 
Burchy, 149 111. 241 (1894). 

Where loss or destruction of the original deeds and the record thereof 
has been shown, extracts and minutes made from original deeds on the 
day they were filed for record, by a firm who were in the busine^ 
of making abstracts, which minutes were made in the regular course of 
business and were in possession of such firm when the records were 
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destroyed, are entitled to be read in evidence. Sternheim vs. Burchy, 
149 111. 241 (1894). 

Under the conditions imposed by this section, resort may be had to 
evidence of a twofold character : First, an abstract of title made in the 
ordinary course of business prior to such loss or destruction or a letter- 
press copy thereof; second, any copy, extract or minutes from such 
destroyed records or from the originals of such, which were at the date 
of such loss in the possession of any person then engaged in the business 
of making abstracts of title for hire. Sternheim vs. Burchy, 149 111. 
241 (1894). 

Where it is not proved that the abstracts offered by virtue of this act 
were made in the ordinary course of business, and prior to the destruc- 
tion of the originals, they are not admissible, and the burden is on the 
party offering the abstracts to bring them within the terms of the 
statute. Chicago, etc, R. Co, vs. Keegan, 152 111. 413 (1894). 

To entitle one to introduce an abstract in evidence under the Burnt- 
Records Act, it is not necessary that any witness should testify from 
personal knowledge that such abstract was made in the ordinary course 
of business, prior to the loss of original. Chicago, etc, R, Co. vs. 
Keegan, 152 lU. 413 (1894). 



An act to provide for the copying of old or damaged public record books. 

[Approved March 26, 1872 ; in force July 1, 1872.] 

Section 1. Be it enacted by the people of the State of Illinois, repre- 
sented in the General Assembly: That whenever any record book of 
deeds, mortgages, or other instruments, or any order book, docket, or 
fee book, records of wills or records of settlements of administrators, 
executors or guardians, or any other book belonging to any county, 
which is required by law to be preserved in any public office of the 
county, for the use or inspection of the public, shall be so much worn, 
decayed, mutilated, or otherwise damaged, as to endanger the preserva- 
tion of the records contained in any such book, it shall be lawful for 
the board of county commissioners or board of supervisors to cause any 
such book to be copied and transcribed into a new and well-bound book, 
to be furnished as other record books are furnished. 

Sec. 2. Said book or books, when so copied and transcribed, shall be 
carefully compared with the original book or books from which they 
were copied, by the persons who shall have done the work, together with 
some other discreet and skillful person, and when said books are so 
copied and compared with the originals the persons who have made 
such examination shall make an affidavit, which shall be incorporated 
in the book as copied, that said book, and each and every part thereof, 
is a true copy of the original book and each and every part thereof, 
that the matter of record which appears upon any page of the original 
appears also upon the same page of the copy, and that no matter of 
record appears upon any page of the copy which is not to be found 
upon the same page of the original. 
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Sec. 3. Any such new book into which said affidavit has been 
incorporated shall be, in all courts and places, as effectual for any and 
every purpose as the original record book, and it shall bear the same 
name or designation, and certified copies of any instrument copied into 
it shall have the fotce and effect of certified copies of the original made 
from the original book. 

Sec. 4. The board of county oommissioners, or board of supervisors, 
may allow such compensation for copying and transcribing records 
under this act, to be paid out of the county treasury, as to tiiem may 
seem reasonable, not exceeding the amount now authorized to be received 
for recording deeds and mortgages. 

Sec. 5. In all cases where it ia necessary, in any county not under 
township organization, to transcribe or copy any books contemplated 
by this act, before a board of county commissioners is elected in such, 
county, the county court of such county shall have power to cause the 
same to be done under the provisions of this act. 



An act to provide for re-recording deeds, mortgages, and other instruments 
-in writing, where the original records thereof have been destroyed, and 
to fix the fee for such re-recording. 

[Approved and in force March 1, 1873.1 

Section 1. Be it enacted by the people of the State of Illinois, repre- 
sented in the General Assembly: That in all cases where the records 
of any coimty have been or shall hereafter be destroyed by fire or other 
casualty, it shall be the duty of the recorder of deeds of such county 
to re-record all deeds, mortgages or other instruments in writing, which ' 
may have been recorded or filed for record prior to the destruction of 
such records, together with the certificates of such original recording, 
that may be filed in his office for re-recording. And said recorder of 
deeds may charge and receive as a fee, for re-recording such deeds, 
mortgages, and other instruments aforesaid, and the certificate of such 
recording,' five cents for each hundred words or fraction thereof, and 
no more. And any recorder of deeds who shall charge a greater fee 
than the foregoing, or who shall refuse to re-record such instruments 
in writing, aforesaid, for the fee aforesaid, shall be deemed guilty of 
malfeasance in office, and subject to all the penalties prescribed by law 
for such offense. 

Sec. 2. That whereas the records of Cook County have recently been 
destroyed by fire, and many such instruments of writing are daily 
being filed for record, and the fee for re-recording the same has not 
been fUed by law, therefore an emergency exists, requiring immediate 
legislation on the subject, therefore, this act shall take effect and be 
in force from and after its passage. 



FEDERAL BUtoT-RECORD ACTS. 45 



I 



FEDERAL BURNT-RECORD ACTS. 



R. S. U. S. § 899. When original records are lost or destroyed. 

When the record of any judgment, decree, or other proceeding of 
any court of the United States is lost or destroyed, any party or person 
interested therein may, on application to such court, and on showing 
to its satisfaction that the same was lost or destroyed without his fault, 
obtain from it an order authorizing such defect to be supplied by a 
duly certified copy of the original record, where the same can be 
obtained; and such certified copy shall thereafter have, in all respects, 
the same effect as the original record would have had. [Act of March 
3, 1871, ch. Ill, 16 Stat. L. 474.] 

§ 900. Same subject. 

When any such record is lost or destroyed, and the defect can not 
be supplied as provided in the preceding section, any party or person 
interested therein may make a written application to the court to which 
the record belonged, verified by affidavit, showing such loss or destruc- 
tion -; that the same occurred without his fault or neglect ; that certified 
copies of such record can not be obtained by him; and showing also 
the substance of the record so lost or destroyed, and that the loss or 
destruction thereof, unless supplied, will or may result in damage to 
him. The court shall cause said application to be entered of record, and 
a copy of it shall be served personally upon every person interested 
therein, together with written notice that on a day therein stated, which 
shall not be less than sixty days after such service, said application will 
be heard; and if, upon such hearing, the court is satisfied that the 
^ statements contained in the application are true, it shall make and 
cause to be entered of record an order reciting the substance and effect 
of said lost or destroyed record. Said order shall have the same effect, 
so far as concerns the party or person making such application and 
the person served as above provided, but subject to intervening rights^ 
which the original record would have had, if the same had not been 
lost or destroyed. [Act of March 3, 1871, ch. Ill, 16 Stat. L. 475.] 

§ 901. Same subject. 

When any cause has been removed to the Supreme Court, and the 
original record thereof is afterward lost, a duly certified copy of the 
record remaining in said court inay be filed in the court from which 
the cause was removed, on motion of any party or person. claiming ta 
be interested therein ; and the copy so filed shall have the same effect 
as the original record would have had if the same had not been lost or 
destroyed. [Act of March 3, 1871, ch. Ill, 16 Stat. L. 475.] 

§ 902. Same subject. 

In any proceedings in conformity with law to restore the records of 
any court of the United States which have been or may be hereafter 
lost or destroyed, the notice required may be served on any non- 
resident of the district in which such court is held anywhere within 
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the jurisdiction of the United States, or in any foreign eoimtry; the 
proof of service of such notice, if made in a foreign country, to be 
certified by a minister or consul of the United States in such eoimtry. 
under his official seal. [Amended to read as above by act of January 
31, 1879, ch. 39, 20 Stat. L. 277.] 

§ 903. Same subject. 

A certified copy of the official return, ot any other official paper of 
the United States attorney, marshal, or clerk, or other certifying or 
recording officer of any court of the United States, made in pursuance 
of law, and- on file in any department of the government, relating to 
any cause or matter to which the United States was a party in any 
such court, the record of which has been or may be lost or destroyed, 
may be filed in the court to which it appertains, and shall have the 
same force and effect as if it were an original report,- return, paper, or 
other document made to or filed in such court ; and in any case in 
which the names of the parties and the date and amount of judgment 
or decree shall appear from such return, paper, or document, it shall 
be lawful for the court in which they are filed to issue the proper 
process to enforce such decree or judgment, in the same manner as if 
the original record remained in said court. And in all cases where any 
of the files, papers, or records of any court of the United States have 
been or shall be lost or destroyed, the files, records,' and 'papers which, 
pursuant to law, may have been or may be restored or supplied in place 
of such records, files, and papers, shaU have the same force and effect, 
to all intenta and purposes, as the originals thereof would have been 
. entitled to. [Amended to read as above by act of January 31, 1879, 
ch. 39, 20 Stat. L; 277.] 

§ 904. Same subject. 

That whenever any of the records or files in which the United States 
are interested of any court of the United States have been or may 
be lost or destroyed, it shall be the duty of the attorney of the United 
States for the district or court to which such files and records belong, 
so far as the judges of such courts respectively shall deem it essential 
to the inter^ts of the United States that such records and files to [sic] 
be restored or supplied, to take such steps, under the direction of said 
judges, as may be necessary to effect such restoration or substitution, 
including such dockets, indices, and other books and papers as said 
judges shall think proper. Said judges may direct the performance, 
by the clerks of said courts respectively and by the United States 
attorneys, of any duties incident thereto ; and said clerks and at^meys 
shall be allowed such compensation for services in the matter and for 
lawful disbursements as may be approved by the Attorney-General of 
the United States, upon a certificate by the judges of said courts stating 
that such claim for services and disbursements is just and reasonable; 
and the siun so allowed shall be paid out of the judiciary fund. 
[Amended to read as above by act of January 31, 1879, ch. 39. 20 
Stat. L. 277.] 
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CHAPTER 110. 

An act for the certification of land titles and the simplification of the 

transfer of real estate. 

, [Approved March 17, 1897.] 

The people of the State of California, represented in senate and 

' assembly, do enact as follows: 

COUNTY RECORDERS EX OFFICIO REGISTRARS. 

Section 1, Recorders to he registrars. ' 

Section 1. Recorders and ex oflScio recorders in the several counties 
of this State shall be registrars of titles in their respective counties, and 
their deputies shall be deputy registrars. All laws relative to recorders 
and their deputies, including their compensation, clerk hire, and 
expenses, shall extend to registrars and their deputies, so far as the , 
same may be applicable, except as in this act otherwise provided. 
Registrars of titles shall be county oflScers within the meaning of the 
la^s of this State. 

Section 2. Bonds of recorders to cover their duties as registrars. 

Sec. 2. The oflficial bonds now required by law to be given by 
recorders and ex officio recorders before entering upon the discharge 
of their duties, shall also apply to and cover the faithful discharge of 
their duties as registrars, whether such additional condition be specific- 
ally provided for in such bonds or not. 

Section 3. Deputies may act. 

SlEC. 3. Deputies may perform any and all duties of the registrar, 
in the name of the registrar, and the acts of such deputies shall be 
held to be the acts of the registrar. 

Section 4. Registrar and deputy not to practice law. 

Sec. 4. Registrars and deputy registrars are prohibited from prac- 
ticing law, or acting as attorneys or counselors at law, or having as a 
partner a lawyer or any one who acts as such, or from acting as 
searchers of title under this act. 

BRINGING LAND UNDER THE ACT. 

Section 5. Application by verified petition; character of applicant; 
county of application. 

Sec. 5. Land may be brought under the operation of this act by 
the filing with the county clerk of a verified petition to the superior 
court of the county within which such land is situated, by the owner 
of any estate or interest in such land, whether legal or equitable (other 
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than an undivided share, or an easement) . The clerk «hall immediately 
indorse on such application the exact time of its presentation, and 
enter the same- in a book kept fpr that purpose and known as the 
Land Register Docket. Persons who collectively claim to hold the 
entire legal estate in fee simple may jointly file such petition. A 
corporation may apply by its authorized agent, an infant by his 
guardian ; any other person under disability by his guardian or trustee. 
Land constituting a single parcel and lying partly in two or more 
counties may be included in one application, which may be made in 
either county in which the land lies, but the certificate issued therefor, 
must be filed with the registrars of all the counties within which such 
land is situate. Two or more parcels of land may be included in one 
application if owned by the same person and in the same right. 

Section 6, Contents of application, _ 

Sec. 6. The petition shall set forth substantially : 

(a) The name, occupation, place of residence, and post-office address 
of the applicant, and if the application is by one acting in behalf of 
another, tlie name, place of residence, post-office address, and capacity 
of the person so acting, and the nature of the disability of the person 
for whom he is acting. 

(6) Whether the applicant (except in case of a corporation) is mar- 
ried or not, and, if married, the name and residence of the husband 
or wife. 

(c) The description of the land. ^ 

{d) The applicant's estate or interest in the same, and whether the 
same is subject to an estate of homestead. 

(e) Whether the land is occupied or unoccupied, and, if occupied, 
the name and post-office address of each occupant, and what estate or 
interest he has or claims in the land. 

(/) Whether the land is subject to any easement, lien, or incum- 
brance, and, if any, the name and post-office address if known of each 
holder thereof, and the nature and amount of the same, and, if recorded, 
the book and page of the record. 

(^f) Whether any other person has any estate or claims any interest 
in the land, in law or equity, in possession, remainder, reversion, or 
expectancy, and, if any, the name and post-office address if kn<iwn of 
every such person, and the nature of his estate or claim. 

{h) The names and post-office addresses of all the owners of the 
adjoining lands, so far as he is able, upon diligent inquiry, to ascertain 

the same. 

{%) If the applicant is a male, that he is of the full age of twenty-one 
years; if a female, that she is of the full age of eighteen years. If 
the application is made by a corporation, its name, when and where 
incorporated, its principal place of business, and the names and post- 
office addresses of its president and secretary. If the application is 
by a husband or wife, and the property is community property, the 
petition must so state, and both spouses must join therein. A plat or 
plan of survey of the land made by the county or a licensed surveyor 
must accompany the application, and if said land is a part of a city, 
town, or subdivision, the application must refer to the book and page 
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of the records of the county where the map of said city, town, or sub- 
division is recorded, if at all. • 

Each application must be accompanied by an abstract of the title, 
verified by the searcher making the same, as required in proceedings 
in partition, or, if made by a corporation engaged in the business of 
making and certifying abstracts of title, then in lieu of the affidavit 
a certificate by such corporation, under its seal, shall be sufficient. 
When the title to the land in question has been previously determined 
by a final decree of a court of competent jurisdiction, such abstracts 
need not antedate such decree unless required by the court in which such 
application is filed. No person or corporation shall be authorized to 
make or furnish such abstracts of title until after entering into an 
undertaking with two or more sufficient sureties to the people of the 
State of California in a sum not less than ten thousand dollars, which 
may be increased from time to time by order of the court. Such bonds 
shall be recorded in the record of official bonds in the recorder's office 
of the county and then filed in the county clerk's office. Said bond 
shall be conditioned to pay all damages and costs which the State may 
sustain by reason of any error or insufficiency in said abstract. The 
sureties on such bond shall qualify as provided in section ten hundred 
an,d fifty-seven of the Code of Civil Procedure, and the sufficiency of 
the bond and of the sureties thereon shall be approved by a judge of 
the superior court of the county where such bond is to be filed. The 
sureties upon such bond may become severally liable in portions of not 
less than five hundred dollars each, making in the aggregate at least 
two sureties for the whole sum. Said bond shall be renewed as often, 
at least, as once in every period of three years. 

Section 7. Begistration of fee simple must precede all else. 

Sec. 7. No mortgage, lien, charge, or lesser estate than a fee simple 
shall be registered unless the fee simple to the same land is first 
registered. 

Section 8, Begistration not to he refused because of incumbrance. 

Sec. 8. It shall not be an objection to bringing land under this act, 
that the estate or interest of the applicant is subject to any outstandiug 
lesser estate, mortgage, lien, or charge ; but every such lesser estate, 
mortgage, lien, or charge shall be noted upon the certificate of title 
and the duplicate thereof, and the title or interest certified shall be 
subject only to such estates, mortgages, liens, and charges as are so 
noted, except as herein provided. 

Section 9. No registration based on tax title until after five years 
adverse possession. 

Sec. 9. No title derived through sale for any tax or assessment shall 
be entitled to be first registered, unless it shall appear to the satisfaction 
of the court, upon the hearing of the application, that the applicant, 
or those through whom he claims title, have been in the open, actual, 
continuous, uninterrupted, undisputed, exclusive, and adverse posses- 
sion of the land under such title at least five years, and have paid all 
taxes and assessments legally levied thereon for five successive years. 

4e 
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Section 10, Amendment to application verified) 

Sec. 10. The application may be amended only by petition verified 
as in the case of the original. Such amendment may be ordered by the 
court On its own motion, or upon the motion of any person interested 
in the proceeding. 

Section 11, Filing of application to he notice to subsequent purchasers. 

Sec. 11. , The filing of the application in the office of the county 
-clerk shall be sufficient notice of the same to all subsequent purchasers 
or incumbrancers without the filing of a lis pendens in the office of the 
the recorder. 

Section l2. Court to dismiss application, or set it for hearing. 

Sec. 12. The court shall, in its discretion, examine the abstract 
itself, or refer the same, as provided in section eighteen of this act. If 
it shall appear to the court, from an examination of the abstract, or 
from the report of the referee, that the title to the land described in 
the application is substantially as alleged by the applicant, the appli- 
cation shall be set for hearing, otherwise the court may order the 
application dismissed. 

* 

Section 13, Notice of hearing to he given; any one may appear and 
object; costs. 

Sec. 13. When the time and place fox hearing the application i& 
fixed by the court, notice thereof shall be given to all parties interested, 
as shown by the petition and the abstract or referee's report, and to the 
husband or wife of the applicant, if married, and the owners of 
adjoining lands, in the same manner as the service of a summons in a 
civil action, and by publication for at least four weeks, in some news- 
' paper of general circulation, to be designated by the court; provided, 
that no copy of abstract or map need be served with the petition. Any 
person interested may appear and object to the granting of the appli- 
cation, and if such objection is sustained, the costs of the same shall 
be paid by the applicant ; if not, by the person so objecting. The time 
for appearance after service shall be the same as in the case ,of a, civil 
action. 

Section 14, Upon the hearing the court to take evidence on the allega- 
tions of petition; and may adjourn hearing. 

Sec. 14. Upon the day set for the hearing of the application, 6r at 
such time as the same may be continued to, the court shall cause 
examination to be made into the applicant's title to the land in question, 
and shall hear testimony as to the allegations of the petition,, or of any 
objections thereto; and if any defects are found in the application, 
or in the applicant's title to the land, or if any of the allegations 
of the petition are found to be untrue, or any objections to said petition 
are sustained, the court may dismiss such application, or may give the 
applicant such further time as the court may deem reasonable, before 
finally passing upon his application. 
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Section 15, Decree setting forth title to be made by court on granting 
application. 

Sec. 15. If it shall be made to appear, to the satisfaction of the 
court, that the notice requited by section thirteen has been duly given 
and served; that the facts stated in the application are true, and that 
the applicant is the owner of the land, or interested therein, as set f ort;h 
in the petition, the court shall duly make, giv^ and enter a decree to 
that effect, which said decree shall contain an accurjlte description of 
the property in question, with a diagram thereof, and also shall set' 
forth all liens and incumbrances on said land, with the name of the 
holder thereof, and the nature, amount, and order of the same, and, 
if recorded, the book and page of the record.* Any party aggrieved 
by such decree may appeal therefrom in the manner now or hereafter 
provided*by law for appeals in civil actions. 

Section 16, Registrar to issue certificate of title upon filing of certified 
copy of decree. 

Sec. 16. A certified copy of such decree shallbe filed in the office 
of the registrar, who shall thereupon issue a certificate of title to the 
person entitled thereto as shown by said decree, and shall proceed to 
bring said land under the operation of this act, as herein provided. 
Said certificate shall contain the description of the property set forth in 
the decree, and shall also show the nature, amount, and order of the 
liens thereon. 

Section 17. Decree to be in rem, and conclusive, 

' Sec. 17. The decree of the court ordering registration shall be in 
the nature of a decree in rem, and shall be final and conclusive as 
against the rights of every and all persons, known and unknown, to 
assert any estate, interest, claim, lien, or demand of any nature or kind 
whatever, against the land so ordered registered, except as provided in 
this act. 

Section 18, Court to appoint referee; compensation of searcher and 
of referee. 

Sec. 18. Upon the filing of the petition the court may appoint a 
referee to examine and report upon the abstract accompanying the 
same. Such referee shall be an attorney in good standing, skilled in 
the examination of titles, of not less than three years' practice at the 
bar of the court so appointing him. The compensation of the searcher 
and of the referee shall be fixed by the court, or agreed upon between 
themselves and the applicant, and shall be paid by the applicant as a 
part of the costs of the proceeding. 

Section 19, Written opinion of referee to be filed before decree made. 

Sec. 19. Whenever such abstract shall be made and such referee 
appointed, no decree shall be entered by the court until the written 
opinion of such referee shall be filed in the proceeding, showing the 
nature of the applicant's title to the land; and if the same is subject 
to any lesser estate, mortgage, lien, or charge, particularly specifying 
the same and the priority thereof. The estate of homestead shall be 
included in the term ** lesser estate." 
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Section 20. Applicant may withdraw application upon payment of 
fees at any time prior to issuance of certificate of title. 

Sec. 20. Any applicant may, upon payment of all fees due, with- 
draw his application for registration at any time prior to the issuing of 
a certificate of title; and upon the written request of such applicant 
and the order of the court, the clerk shall return to the applicant all 
abstracts of title, deeds, and other instruments, except depositions or 
affidavits deposited by him for the pur^pose of supporting his application. 

Section 21. On transfer of interest or death of applicant, proceedings 
may be continued. 

Sec. 21. In case of the death or any disability of the applicant, 
the court, on motion, may allow tjie proceeding to be continued by 
or against his representative or successor in interest. In case of any 
other transfer of interest the proceeding may be continued in the name 
of the original applicant, or the court may allow the person to whom 
the transfer is made to be substitute'd in the proceeding. 

Section 22. Registrar to keep record of particulars of issuance. 

Sec. 22. The registrar shall immediately, upon the registration 
of any land, make an entry in a book kept by him for that purpose, 
showing the name of the person to whom the certificate was issued, 
its number, the day, hour, and minute of its issuance, the name of the 
person to whom the duplicate certificate was delivered, and the book 
and page where the original certificate is entered or recorded. 

Section 23. Certificate of title to he in duplicate; its contents; original 
to be retained by registrar. 

« 

Sec. 23. Every first and subsequent certificate of title shall be in 
duplicate and numbered consecutively and bear date the year, month, 
day, hour, and minute of its issue, and be under the hand and official 
seal of the registrar, one copy of which shall be retained by the registrar 
and be known as the original, and the other shall be delivered to the 
owner, or person acting for him, and be known as the duplicate. It 
shall state whether the owner, except in the case of a corporation, exec- 
utor, administrator, assignee, or other trustee, is married or not married, 
and the name of the husband or wife. If the owner is a minor, it shall 
state his age ; if under any other disability, the nature of the disability. 
If issued to an executor or administrator, the certificate shall show 
the name of the deceased testator or intestate; if to an assignee in 
insolvency, the name of the insolvent. The registrar shall note at the 
end of the certificate, original and duplicate, in such manner as to show 
and preserve their priorities, the particulars of all estates, mortgages, 
liens, incumbrances, and charges to which the owner's title is subject. 

Section 24. Form of certificate. 

Sec. 24. No particular form of certificate of title is required, but 
the same may be, subject to such changes as the case may require, sub- 
stantially in the following form : 
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State of California, ) 

Comity of .] ^^* 

A. 5- (state occupation and residence, giving street and number), 
State of California (if an administrator, give the name of the deceased; 
if a minor, give his age; if under other disability, state its nature), 
married to (name of husband or wife, or if not married so state), is the 
owner of an estate in fee simple (or as the case may be) in the following 
land (insert description contained in the decree). Subject, however, 
to the estates, easements, liens, incumbrances, and charges hereunder 
noted. (In case of trust, condition, or limitation, say **in trust," or 
' * upon condition, "or * * with limitation, ' ' as the case may be. ) 

1. Mortgage to C. D. for the sum of $ , dated , payable 

after date, with interest at per cent per ^ interest 

payable 



2. Mechanic's lien in favor of X. Y. for $ , filed 



3. Assessment for improvement of Street. Amount $ , 

due . 

(Any other incumbrances or charges.) 

In witness whereof, I have hereunto set my hand and caused my 
oflScial seal to be affixed, this day of . 



Registrar of Titles in and for the County 
[seal.] of -y State of California. 

Section 25, Tenants in common may receive each a certificate. 

Sec. 25. In all cases where two or more persons are entitled as 
tenants in common to an estate in registered land, such persons may 
receive one certificate for the entirety, or each may receive a separate 
certificate for his undivided share. 

Section 26, Registered owner may consolidate several or divide up one 
certificate. 

Sec. 26. Upon the application of any registered owner of land held 
under separate certificates of title, or under one certificate, and deliver- 
ing up of such certificate or certificates of title, the registrar may issue 
to such owner a singlie certificate of title for the whole of such l^nd, 
or several certificates, each containing a portion of such land, in accord- 
ance with such application, and as far as the same may be done consist- 
ently with any regulations at the time being in force, respecting the 
certificates of land that may be included in one certificate of title ; and 
upon issuing any such certificate of title said registrar shall indorse 
on the last previous certificate of title of such land so delivered up a 
memorial, setting forth the occasion of such cancellation and referring 
to the volume and folium of the new certificate or certificates of title 
so issued. 

Section 27, Certificate may be issued by order of court in lieu of lost 
duplicate; proceedings therefor. 

Sec. 27. In the event of a duplicate certificate of title being lost, 
mislaid, or destroyed, the owner may apply to the court for an order 
upon the registrar to issue a certified copy of the original certificate of 
registration. Upon the hearing of such application, the court may order 
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such notice to be given to such persons, and for such time as it may. deem 
proper. If the court is satis6ed that the applicant is the person named 
in the original certificate on file in the registrar's office, and that the 
duplicate certificate has been lost, mislaid, or destroyed, the court shall 
make an order directing. the registrar to issue a certified copy of the 
original certificate to the applicant. A certified copy of such order 
shall be filed in the registrar's office, who shall thereupon issue to such 
applicant a certified copy of the original certificate,. with the memorials 
and notactibns appearing upon the register, and shall note upon the 
register the fact, cause, and date of such issue, and shall also mark 
upon such certified copy: ''Owner's certified copy, issued in place 
of lost (mislaid, or destroyed, as the case may be) certificate," and 
such certified copy shall stand in the place of, and have like effect as, 
the missing duplicate certificate. In case of a lost certificate, no transfer 
of the land shall be made until such certified copy is issued by the 
registrar. A certified copy of the certificate of title may be issued by 
the registrar for use as evidence, upon the receipt by him of an order 
therefor made by the court; provided, that such certified copy shall 
have written or stamped across the face thereof the words *'for use 
as evidence only." The issuance of such certified copy and the purpose 
thereof shall also be noted upon the original certificate by the registrar. 

Section 28. Change of name or of description to be noted on order 
of court. 

Sec. 28. If an owner's name or description is incorrectly registered, 
or becomes changed (e. g, by marriage, adoption, divorce, etc.), the 
court, upon the filing of an application and proof of facts in the manner 
set forth in section twenty-seven of this act, and the production by the 
Owner of the duplicate certificate, shall order the registrar to issi^e a 
new certificate, with such changes as the case may require. 

THE REGISTER OF TITLES. 

Section 29, Original certificate to he entered in register; memorials 
to he on latest certificate. 

Sec. 29. The registrar shall keep a book, to be known as the 
'* Register of Titles," wherein he shall enter all original certificates of 
title, in the order of their numbers, with appropriate blanks for the 
entry of memorials and notations allowed by this act. Each certificate, 
with such blanks, shall constitute a separate folium of such book, 
All memorials and notations that may be entered upon the register 
under the terms of this act shall be entered upon the folium constituted 
by the last certificate of title of the land to which they- relate. Each 
certificate of title shall be numbered the same as the folium of the 
register on which the registration of the title of which it is a duplicate, 
is entered. 

Section 30, Receipt to he given for duplicate certificate on its issiiance. 

Sec. 30. Before the delivery of any duplicate c^tificate of title, 
a receipt for it shall be required, to be signed by the owner. Where such 
receipt is signed in the. presence of the registrar or a deputy, it shall 
be witnessed by such officer. If signed elsewhere, it shall be acknowl- 
edged before any officer authorized to take acknowledgments of deeds. 
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Section 31. First registration deemed complete on notation of originaJl 
entries upon certificates. 

Sec. 31. In every case of first registration of land or an estate or 
interest therein, the same shall be deemed to be registered under this 
act, when the registrar shall have marked upon the certificate of titlfe, 
in duplicate, »the volume and folium of the register in which the 
original may be found. 

Section 32, Transfer complete on notation upon new certificate; oilier 
dealings complete on notation} registration to relate hack to filing 
with registrar. 

Sec. 32. Every transfer of registered land shall be deemed to be 
registered under this act, when the new certificate to the transferee 
shall have been marked, as in the case of the first registration ; and all 
other dealings shall be considered as registered when the memorial or 
notation shall have been entered in the register upon the folium consti- 
tuted by the existing certificate of title of the land. But, for the protec- 
tion of the transferee or person claiming through any transfer or 
dealing, the registration shall relate back to the time of filing in the 
registrar's office, the deed, instrument, or notice, pursuant to which the 
transfer memorial or notation is made. 

Section 33, Party aggrieved may bring action against registrar and 
others. 

Sec. 33. Any person feeling himself aggrieved by the action of 
the registrar, or by his refusal to act in any matter pertaining to the 
first registration of land, or any subsequent transfer, or charge upon 
the same, or failing, or neglecting, or refusing to file any instrument, 
or to enter or cancel any memorial or notation, or to do any other thing 
required of him by this act, may file a complaint in the superior court 
making the registrar and other persons, whose interests may be aflfected, 
parties defendant, and the court may proceed therein as in other cases, 
and make such order or decree as shaU be according to equity and the 
purport of this act. A certified copy of such order or decree shall be 
presented to the registrar, who shall file the same and make such entry 
thereof as by this act required. 

EFFECT OF REGISTRATION. 

Section 34, In absence of fraud, title to be subject only to noted 
incumbrances; exceptions. 

Sec. 34. The registered owner of any estate or interest in land 
brought under this act shall, except in case of fraud to which he is a 
party, or of the person through whom he claims without valuable con- 
sideration paid in good faith, hold the same subject only to such 
estates, mortgages, liens, charges, and interests as may be noted in the 
last certificate of title in the registrar's office, and free from all others, 
except : 

. 1. Any subsisting lease or agreement for a lease for a period not 
exceeding one year, where there is actual occupation of the land under 
lease. The term ''lease'* shall include a verbal letting. 
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2. All public highways embraced in the description of the lands 
included in the certificate. 

3. Any subsisting right of way or K)ther easement, however created, 
upon, over, or in respect of the land. 

4. Any tax or special assessment for which a sale of the land has not 
been had at the date of the certificate o^ title. 

■ 5. Such right of action or claim as is allowed by this act. 
6. Liens, claims, or rights arising under the laws of the United 
States, which the statutes of California can not require to appear of 
record upon the register. 

Section 35, No adverse possession after registration possible. 

Sec. 35. After land has been registered no title thereto adverse or 
in derogation to the title of the registered owner shall be acquired by 
any length of possession. 

Section 36. Presumption of good faith in purchaser of registered land. 

Sec. 36. Except in case of fraud, and except as herein otherwise 
provided, no person taking a transfer of registered land, or any estate 
Or interest therein, or of any charge upon the same, from the registered 
owner, shall be held to inquire into the circumstances under which, 
or the consideration for which, such owner or any previous registered 
owner was registered, or be affected with notice, actual or constructive, , 
of any unregistered trust, lien, claim, demand, or interest; and the 
knowledge that any unregistered trust, lien, claim, demand, or interest 
is in existence shall not of itself be imputed as fraud. 

Section 37. Persons defrauded shall not lose rights. 

Sec. 37. In case of fraud, any person defrauded shall have all rights 
and remedies that he would have had if the land were not under the 
provisions of this act; provided, that nothing contained in this section^ 
shall affect the title of a registered owner who has taken bona fide for 
a valuable consideration, or of any person bona fide claiming through 
or under him. 

Section 38. Registration of forged instrument void, but title of bona 
fide owner not affected. 

Sec. 38. If a deed or other instrument is registered, which is forged, 
or executed by a person under legal disability, such registration shall 
be void; provided, that the title of a registered owner, who has taken 
bona fide for a valuable consideration, shall not be affected by reason 
of his claiming title through some one, the registration of whose right 
or interest was void, as provided in this section. 

Section 39. No unregistered interest shall prevail against bona fide 
registered owner. 

Sec. 39. No unregistered estate, interest, power, right, claim, con- 
tract, or trust shall prevail against the title of a registered owner taking 
bona fide for valuable consideration, or of any person bona fide claiming 
through or under him. 
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Section 40. In absence of fraud, certificate of title is conclusive evi- 
dence in suit for spe,cific performance of contract to purchase. 

Sec. 40. In any si;it for specific performance brought by a registered 
owner of any land under the provisions of this act against a person 
who may have contracted to purchase such land, not having notice of 
any fraud or other circumstances which, according to the provisions 
of this act, would affect the right of the vendor, the certificate of title 
of such registered owner shall be held in every court to be conclusive 
evidence that such registered owner has a good and valid title to the 
land, and for the estate or interest therein mentioned or described. 

Section 41. In ejectment or partition suits, certificate is conclusive 
evidence. 

Sec. 41. In any action or proceeding brought for ejectipent, par- 
tition, or possession of land, the certificate of title of a registered owner 
shall be held in every court to be conclusive evidence, except as herein 
otherwise provided, that such registered owner has a good and valid 
title to the land, and for the estate or interest therein mentioned or 
described, and that such registered owner is entitled to the possession 
of said land. • 

Section 42. The register to he received as evidence. 

Sec. 42. The register of any land, and duly certified copies thereof, 
shall, except as herein otherwise provided, be received in law and in 
equity as.evidence of the facts therein 'stated, and as conclusive evidence 
that the person named therein as owner is entitled to the land for the 
estate or interests therein specified. . 

Section 43. MemSrial to be noted until cancellation. 

Sec. 43. Whenever a memorial has been entered, as permitted by 
this act, the registrar shall carry the same forward upon all certificates 
of title until the same is canceled in some manner authorized by this act. 

Section 44. Dealings subsequent to first registration subject to act. 

Sec. 44. All dealings with land, or any estate or interest therein, 
after the same has been brought under this act, and all liens, incum- 
brances, and charges upon the same subsequent to the first registration 
thereof, shall be deemed to be subject to the terms of this act, and to 
such amendments and alterations as may hereafter be made. The 
bringing of land under this act shall imply an agreement which shall 
run with the land, that the same shall be subject to the terms and 
prpyisions of the act and of amendments and alterations thereof. 

Section 45. Five years' limitation to bringing of action affecting 
registered land; incompetents to appear. 

Sec. 45. No person shall commence any action at law or in equity 
for the recovery of land, or assert any interest, right in, or lien or 
demand upon the same, or make entry thereon adversely to the title 
or interest certified in the first certificate bringing the land under the 
operation of this act, unless within five years after the first registration. 
It shall not be an exception to this rule that the person entitled to bring 
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the action or make the entry is an infant, lunatic, or is under any dis- 
ability/ but action may be brought by such person by his next friend 
or guardian. It shall be the duty of the guardian, if there is any, to 
bring action in the name 'of his ward whenever it is, necessary to 
preserve or enforce the ward*s rights in registered land; provided^ 
however, before such action shall proceed, it must be made to appear 
t9 the court that the person bringing such action, or those under whom 
he claims, had no actual notice of the proceedings to register such 
lands in time to appear and. file his objections or assert his claim. 

Section 46, Action not to affect hona fide purchasers, 

V Sec. 46. The action provided for in the last preceding section shall 
in no way aflfect or disturb the rights of any person in said land, 
acquired subsequent to the registration thereof, bona fide and without 
knowledge, and for a valuable consideration. ^ 

Section 47, Claim to arise after expiration of five years preserved by 
noting memorial; proceedings subsequent. 

Sec. 47. Any person having any interest, right, title, lien, or 
demand, whether vested, contingent, or inchoate, in, to, or upon 
registered land, which existed at the time the land was first registered, 
and upon or for which no cause of action shall have accrued at the 
date of the registration of the land, may, prior to the expiration of 
said five years after such registration, file in the registrar's oflSce a 
notice, under oath, setting forth his interest, right, title, lien, or demand, 
and how and under whom derived, and the character and nature 
thereof ; and if such claim is so filed, an action may be brought to assert 
or recover or enforce the same at any time within one year after the 
right of action shall have accrued thereon, or at aiiy time within the 
period of five years after said first registration, and not afterwards. 
It shall be the duty of a life tenant or trustee to file such claim on behalf 
of any remainderman or reversioner, whether the remainder or reversion 
be at the time vested or contingent, and of a guardian to file such claim 
on behalf of his ward. 

TRANSFERS. 

Section 48, Title passes on filing of deed and of- duplicate. 

Sec. 48. Ai registered owner of land desiring to transfer his whole 
estate or interest therein, or some distinct part or parcel thereof, or 
some undivided interest therein, or to grant out of his estate an estate 
for life or for a term of not less than ten years, may execute to the 
intended transferee a deed or instrument of conveyance in any form 
authorized by law for that purpose. And upon filing such deed or 
other instrument in the registrar's office, and surrendering to the 
registrar the duplicate certificate of title, the transfer shall be complete 
and the title so transferred shall vest in the transferee ; thereupon, the 
registrar shall issue in duplicate and register, as hereinbefore provided, 
a new certificate, certifying the title to the estate or interest in the land 
desired to be conveyed to be in the transferee, and shall note upon the 
original and duplicate certificate the date of the transfer, the name of 
the transferee, and the volume and folium in which the new certificate 
is registered, and shall stamp across the original and surrendered dupli- 
cate certificate the word * * canceled, ' ' in whole or part, as the case may be. 
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Section 49. New certificate to issue for remaiiider, if hut a parcel he 
transferred. 

Sec. 49. When only a part of the land described in a certificate is 
transferred, or some estate or interest in the land is to remain in the 
transferer, a new certificate shall be issued to him for the part, estate, 
or interest remaining in him. 

Section 50, Time of filing to he noted on instrument. ^ 

Sec. 50. The. registrar shall mark as filed every deed, mortgage, 
lease, and other instrument which may be filed in his office, in the order 
of its receipt, and shall note thereon at the date of filing the minute, 
hour, day, and year it is received. When the date of filing any instru- 
ment is required to be entered upon the register, it shall be the same 
as that indorsed upon such instrument. 

Section 51. Papers filed to he regained., 

. • Sec. 51. All instruments, notices, and papers required or permitted 
by this act to be filed in the office of the registrar, shall be retained and 
kept in such office, and shall not be taken therefrom except by a 
subpoena duces tecum issued to and served upon the registrar by a court 
of record. But the registrar, on demand, the proper fee being tendered 
therefor, shall deliver to any person a copy or copies of such an instru- 
ment, with all memoranda, memorials, and indorsements thereon, duly 
certified under his hand and seal of office. The registrar shall, however, 
upon all such copies, indorse thereon in writing across the face thereof, 
in red ink, *'copy, no rights conveyed hereby.'' 

Section 52. Such copies to he received in evidence. 

Sec. 52. Every copy of original instruments so certified as provided 
for in the last preceding section, shall be received in all cases in place 
of the original, and as evidence have the same force and eflfect as the 
original instrument. 

Section 53. Existing forms of deeds may he used. 

Sec. 53. Like forms of deeds, mortgages, leases, and other instru- 
ments as are now or may hereafter be sufficient in law for the purpose 
intended, may be used in dealing with registered land and any estate 
or interest therein. Such instrimient shall give the number of the 
certificate of title of the land described therein. But an indorsement, 
duly acknowledged, upon the duplicate certificate of title, substantially 
in the following form, viz.: **I, , grant to the real prop- 
erty described in this certificate. Witness hand and seal 

this day of , , ' ' shall be sufficient to transfer 

the property in said certificate described. 

Section 54. Name and address to he indorsed on instrument, and 
notices to he sent there. 

Sec. 54. On all instruments presented to the registrar for registra- 
tion shall be indorsed the name and address of the person so presenting 
the same, and all notices relating to the land therein described may be 
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served on such person at such, address. The address may be changed 
from time to time by such person filing with the registrar a written 
notice of such change. 

Section 55, Instrument affecting registered land to he hut a contract 
until registered, 

Seo. 55. A deed, mortgage, lease, or other instrument purporting 
to convey, transfer, mortgage, lease, charge, or otherwise deal with 
registered land, or any estate or interest therein, or charge upon the 
same, other than a will or a lease not exceeding one year where the 
land is in the actual possession of the lessee or his assigns, shall take 
effect only by way of contract between the parties thereto, and as 
authority to the registrar to register the transfer, mortgage, lease, 
charge, or other dealing upon compliance with the terms of this act. 
On the filing of such instrument, the land, estate, interest, or charge 
shall become transferred, mortgaged, leased, charged, or dealt with 
according to the purport and terms of the deed, mortgage, lease, or 
other instrument. The registrar shall immediately, upon the filing of 
such instrument, stamp or write upon the original and duplicate cer- 
tificates of title the word '* transferred," ** mortgaged," ''leased,'' or 
otherwise, as the case may require, with the date of filing such 
instrument. 

Section 56, Certificate hefore re4ransfer, etc, must show freedom from 
tax sale and homestead. 
Sec. 56. No transfer of title to land, or any estate or interest 
therein, or mortgage, shall be registered, if the last original certificate 
shows that the land has been sold for any tax or assessment upon which 
a deed has been given, and that the title is outstanding, or upon which 
a deed may thereafter be given, or if said certificate shows that the 
estate of homestead, if any, has not been released or extinguished, unless 
the transfer or mortgage is intended to be subject to such tax sale or 
homestead estate, in which case it shall be so stated in the certificate 
of title. 

Section 57, Certificate to state marriage or representative capacity, 
if any. 
Sec. 57. Every certificate of title to land shall state whether the 
transferee (except when the latter is a corporation, executor, admin- 
istrator, or assignee) is married or not married, and if married, the 
name of the husband or wife. If the transferee be an executor or 
administrator, the certificate shall give the name of the deceased testator 
or intestate, and if the transferee be an assignee, the name of the 
insolvent. The transferee shall furnish the registrar the necessary 
information before he shall be entitled to have the land transferred 
to him on the register. 

MORTGAGES, LEASES, AND OTHER CHARGES. 

Section 58, Incumhrance on registered land must he registered. 

Sec. 58. Every mortgage, lease, contract to sell, or other instrument 
intended to create a lien, incumbrance, or charge upon registered land; 
or any interest therein, shall be deemed to be a charge thereon, and 
be registered as hereinafter provided. 
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Section' 59, , Incumbrance created on filing of charge. 

Sec. 59. On the filing of the instrument intended to create the charge 
in the registrar 's oflScej» and the production of the duplicate certificate 
of title, and it appearing from the original certificate of title that the 
person intending to create the charge has the title and right to create 
such charge, and the person in whose favor the same is sought to be 
created being entitled by the terms of this act to have the same 
registered, the registrar shall enter upon the proper folium of the 
register, and also upon the duplicate certificate, a memorial of the 
purport thereof, and the date of filing the instrument, with q, reference 
thereto, by its file number, which memorial shall be signed by the 
registrar. The registrar shall also note upon the instrument on file 
the volume and folium of the register where the memorial is entered. 

Section 60, Trust deed to bq treated as a mortgage. 

Sec. 60. A trust deed in the nature of a mortgage shall be deemed 
to be a mortgage, and be subject to the same rules as a mortgage. 

Section 61, If instrument charging land be in duplicate or more parts, 
but one need be filed. 

Sec. 61. When any mortgage, lease, or other instrument creating 
or dealing with a charge upon registered land, or any estate or interest 
therein, is in di^plicate, triplicate, or more parts, only one of the parts 
need be filed and kept in the registrar's office; but the registrar shall 
note upon the register whether the same is in duplicate, triplicate, or 
as the case may be, and shall also mark upon the others ** mortgagee's 
duplicate," ** lessor's duplicate," ''lessee's duplicate," or as the case 
may be, and note upon the same the date of filing and the volume ^nd 
folium of the register where the laemorial is entered, and deliver them 
to the parties entitled thereto. 

Section 62, Certified copies identified as such may be issued. 

Sec. 62. When ah instrument is not executed in a sufficient number 
. of parts for the convenience of the parties, the registrar maj'' make and 
deliver to each of the parties entitled thereto certified copies of the 
instrument filed in his oflSce, with the indorsements thereon, marking 
the sg^me ** mortgagee's certified copy," ''lessor's certified copy," or 
as the case may be, and shall note upon the register the fact of issuing 
such copies. Such certified copies shall have the same force and effect 
and be treated as duplicates. 

Section 63, Assignment of charge by filing and noting of same by 
memorial. 

Sec. 63. The holder of any charge upon registered land, desiring 
to transfer the same or any part thereof, may execute an assignment 
of the whole or any part thereof. The assignment of a part only must 
state whether the part transferred is to be given priority, to be deferred, 
or to rank equally, with the remaining part. Upon such assignment 
being filed in the office of the registrar, and the production of the 
duplicate or certified copy of the instrument creating the charge held 
by the assignor, the registrar shall enter in the register opposite the 
charge, a memorial of such transfer, and how it ranks, with a reference 
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to the assignment by its file >nnmber ; he shall also note upon the instru- 
ment on file in his office intended to be transferred, and upon the dupli- 
cate or certified copy thereof produced, the volyme and folium where 
the memorial is entered, with the date of the entry. The transferee 
shall be entitled to have a certified copy of the instrument of transfer, 
with the indorsement thereon, and in case of the transfer of the entire 
charge, the duplicate or certified copy of the instrument creating the 
charge. 

Section 64. Release of part or whole of charge to be noted as an 
assignment. 

Sec. 64. A release, discharge, or surrender of a charge, or any part 
thereof, or of any part of the land charged, may be effected in the same 
way as above provided in the case of a transfer. In case only a part 
of the charge or of the land is intended to be released, discharged, or 
^ surrendered, the entry shall be made accordingly ; but when the whole 
is released, discharged, or surrendered at the same or several times, the 
registrar shall stamp across the instrument on file, and the memorial 
thereof, and the duplicate or certified copy produced, ^ the word 
** canceled." 

Section 65. Charges to ie enforced as at present^ except as herein 
provided and except that notice of lis pendens must be filed with 
registrar. 

Sec. 65. All charges upon registered land, or any estate or interest 
in the same, may be enforced as now or hereafter allowed by law, and 
all laws with reference to the foreclosure and release or satisfaction 
of mortgages shall apply to mortgages upon registered land, or any 
estate or interest therein, except as herein ' otherwise provided, and 
except that until notice of the pendency of any suit to enforce or 
foreclose such charge is filed in the registrar's office, and a memorial 
thereof entered on the register, the pendency of such suit shall not be 
notice to the registrar, or any person dealing with the land or any 
charge thereon. 

ATTORNEYS IN FACT. 

Section 66. Attorney in fact to deal with registered land must fik 
his power. 

Sec. 66. Before any person can convey, charge, pr otherwise deal 
with registered land, or any estate or interest therein, as attorney in 
fact for another, the deed or instrument empowering him so to act 
shall be filed with the registrar, and a memorial thereof entered upon 
the original and duplicate certificates. If the attorney shall so desire, 
the registrar shall deliver to him a certified copy of the power of 
attorney, with the indorsements thereon. Revocation of a power may 
be registered in like manner. 

TRUSTS, CONDITIONS, AND LIMITATIONS. 

Section 67. Trusts, etc., to be noted without any of the particulars. 

Sec. 67. Whenever a deed or other instrument is filed in the 
registrar's office for the purpose of effecting a transfer of, or charge 
upon, registered lands, or any estate or interest therein, and it appears 
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from such instrument that the transfer or charge is to be in trust, 
or upon any condition or limitation therein expressed, the registrar 
shall notef in the certificate, and the duplicate thereof, or memorial, v 
the words **in trust,'/ or '/upon condition/' or ''with limitations," 
as the case may be, but no entry shall be made of the particulars of any' 
such trust, conditions, or limitations. 

Section 68. Every trustee with express authority shall have power 
of sale. 

Sec. ^S. The trustee or transferee in^any such instrument named, 
if the instrument contains the words ''with power of' sale,'' shall have 
power to deal with the land as tfie owner thereof; and a bona fide 
purchaser, mortgagee, or lessee is not bound to inquire into or determine 
whether or not the acts of such trustee are in accordance with the terms 
and conditions of the trust. Wheii iSuch power is conferred, the regis- 
trar shall note upon the certificate and duplicate thereof the wordis 
"with power of sale." 

Section 69. No trustee, with limitation, shall sell without order of 
court to sell. 

Sec. 69. If, however, such instrument does not contain the words 
with power of sale," such trustee shall have no power to sell or 
otherwise deal with the land without an order of court so to do, duly 
given and made, a certified copy of which said order shall be filed with 
the registrar, and a memorial thereof entered upon the certificate of 
title^ which shall be conclusive evidence as against all persons that the 
authority of such trustee was duly executed in accordance with the 
true intent and meaning of the trust, condition, or limitation. 

Section 70. Trustee under will shall have power to sell, unless it he 
withheld. 

Sec. 70. A trustee under any will admitted to probate, unless such 
power shall have been expressly withheld by the terms of such will, 
shall have power to deal with any registered land held by him in trust 
as ftilly in every respect as if such lands belonged to him individually. 

estates in probate, in insolvency, and in equity proceedings. 

Section 71. Existing statutes governing probate, insolvency, and equity 
proceedings not affected. 

Sec. 71. The distribution, transfer, leasing, mortgaging, or other 
change in the status of the title of registered land that is within the 
jurisdiction of any court by reason of the pendency of probate, 
insolvency, or equity proceedings, shall be made under the same condi- 
tions and limitations as now or hereafter provided by the law of this 
State. 

Section 72. Orders of i^ale, decrees of distribution, etc., to contain 
direction to registrar. 

Sec. 72. The court in its order or decree making such distribution, 
transfer, leasing, mortgaging, or other change in the status of the title 
of registered land, shall direct the registrar to issue a certificate of title, 
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or to note Si, memorial of the transaction, as the case may require, in 
accordance with such order or decree. 

Section 73. Certified copy of order, decree, deed, and confirmation to 
be filed with registrar. 

Sec. 73. The executor, administrator, assignee, receiver, or other 
person acting under the direction of said court, shall file with the 
registrar a certified copy of such order or decree, also the deed, lease, 
mortgage, or other instruinent executed in accordance with such order 
or decree, and also a certified copy of the order or decree confirming 
such sale, lease, mortgage, or other transaction, when such confirmation 
is required by law. 

Section 74, Order of court necessary for sale of land of insolvent and 
probate estates; confirmation and issuance of certificates thereof. 

Sec. 74. Executors, admini^rators, and assignees in insolvency 
shall have no power of sale of lands registered in their names as such, 
without an order of court obtained for that purpose. Before any cer-^ 
tificate can be issued to the purchaser, such sales shall be reported for 
confirmation to the court under whose authority such executor, admin- 
istrator, or assignee is acting, and if confirmed a duly certified copy of 
the order of confirmation shall be filed in the office of the registrar, and 
a memorial thereof entered upon the certificate of title. Upon the 
filing of the certified copy of such order of confirmation and the entry 
of such memorial, the registrar shall issue a certificate to the purchaser 
at such sale, which certificate, in addition to the usual contents thereof, 
shall refer to the said order of confirmation. Such order of confirmation 
shall be conclusive evidence that the sale was in all respects conducted 
in accordance with law, and the purchaser shall not be bound to inquire 
into the regularity of the proceeding, or power of the executor or 
administrator to make such sale. 

Section 75. Power of sale of executor to be noted. 

Sec. 75. If a testator, by his will, has provided that the executor 
thereof shall have a power of sale of real estate, the court shall direct 
the registrar to register the words ''with power of sale," in respect of 
the land of the deceased, and such executor shall have power to sell such 
land without an order of court so to do, but such sales must be confirmed 
by the court in the manner now or hereafter provided by the law of this 
State, and a duly certified copy of the order of such confirmation shall 
be filed with the registrar before any certificate of title can be issued 
to the purchaser of such land. 

Section 76, Registrar to issue certificate or note memorial; such to be 
conclusive. 

Sec. 76. Thereupon the registrar shall issue the certificate of title, 
or note the memorial, as the case may require ; and such certificate of 
title or memorial noted shall be conclusive evidence in favor of all 
persons thereafter dealing with said land. 
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TAX SALES. 

Section 77. Notice of purchase to be filed and mailed. 

Sec. 77. A purchaser of registered land sold for any tax or 
assessment, shall, within one day after such purchase, file in the office 
of the registrar a written notice of such purchase. And thereupon the 
registrar shall enter a memorial thereof upon the certificate of title, and 
shall mail to each person named in the certificate, or in\the memorials 
thereon, a copy of said notice, a sufficient number of said copies to be 
furnished to the registrar by said purchaser at the time of filing said 
notice. In case the State or a municipal corporation becomes the 
purchaser of land sold for any tax or assessment, the tax collector shall, 
within one day thereafter, file with the registrar a notice to that effect. 
And thereupon the registrar shall enter a memorial thereof upon the 
register, and shall mail notices to interested parties, as in the case of 
an individual purchaser. Unless such notice is given as herein provided, 
the land- shall be forever released from the effect of such sale, and no 
deed shall be issued in pursuance thereof. 

Section 78, Tax deed already issued must be registered. 

Sec. 78. A tax deed of registered land, or of any estate or interest 
therein, issued in pursuance of any sale for a tax or assessment made 
after the taking effect of this act, may be presented by the holder 
thereof to the registrar, who shall thereupon enter upon the register 
a memorial of such deed; but such deed, unless the same shall have 
been issued to the State, shall have only the effect of an agreement for 
the transfer of the title, and before any certificate of title shall be issued 
for the land described in such deed, the holder thereof must file with 
the clerk of the superior court an application for a decree showing the 
title to said land to be vested in him. 

Section 79. Interested persons must be made parties to said application. 

Sec. 79. All persons appearing upon the register to be interested 
in said land, and also the person who appears by the tax collector's 
books to have piaid the tax or assessment last paid before the sale on 
which the deed is issued, shall be notified ; and any person claiming an 
interest in the land may, upon the hearing of such application, show, 
as cause why a certificate of title should not issue to the holder of 
said deed, any fact that might be shown in law or in equity on his 
behalf to set aside such tax deed, and the applicant shall be required 
to show affirmatively that all the requirements of the statute to entitle 
him to a deed have been complied with. 

Section 80. Decree shall be given showing condition of title. 

Sec. 80. Such application shall be heard by the court, which shall 
render a decree showing the condition of the title to such land, and who 
is the owner thereof, and upon presentation to him, of a duly certified 
copy of such decree, the registrar shall issue a certificate for said land 
in accordance with the terms and conditions of said decree. 

5e 



66 TORRENS LAND ACT. 

Section 81. Tax deed to State concUisive^ 

Sec. 81. In case a tax deed of registered land is issued to the State 
or any municipal corporation, in pursuance of any sale for a tax or 
assessment made after the taking effect of this act, the registrar shall, 
upon the filing of such deed in his ofl&ce, cancel the certificate for the 
land in said deed described, and issue a new certificate to the State 
therefor. 

Section 82. Notice to he personal or hy mail and publication. 

Sec. 82. The notice required in section eighty shall be given upon 
all persons residing in the State by personal service, and upon all 
persons living out of the State by mail and by publication in the manner 
now or hereafter required by the laws of this State in an action to 
quiet title. If such personal service be made by a sheriff or constable, 
his certificate, and if by any other person, his affidavit, shall be suffi- 
cient proof thereof. In case the place of residence of any person is 
not known to the registrar or the holder of such deed, notice shall be 
given by pul&lication in a newspaper of general circulation in the county 
in which the land is situated, at least once a week for four consecutive 
weeks. Proof of such publication must be made in the manner now or 
hereafter required by the laws of this State. 

Section 83. On redemption, memorial to he canceled: 

Sec. 83. Upon presentation to him of a certificate of redemption 
from any tax sale, the registrar shall cancel the memorial of said sale 
upon the certificate of title. 

PARTITION AND JUDICIAL SALES. 

Section 84. All parties noted on register must he parties. 

Sec. 84. In proceedings for partition of registered land, proof 
must be made that all persons, shown by the register of title to be 
interested in the land, have been made parties to such proceeding.' 

Section 85. Decree must he filed hefore certificate issued. 

Sec. 85. On confirmation of the report of the commissioners setting 
off registered lands in proceedings for partition, it shall be the duty 
of the parties to whom the lands are allotted, to cause a certified copy 
of the judgment or decree to be filed with the registrar. Thereupon 
the registrar shall transfer the same upon the register, and issue cer- 
tificates of title to the persons entitled thereto, as shown by said decree. 

Section 86. • When sale ordered purchaser must file copy of decree. 

Sec. 86. Whenever, in proceedings for partition of registered land, 
the court shall order a sale of such land, and the same is sold under such 
order, the purchaser shall file with the registrar a certified copy of the 
order confirming said sale, together with certificate of the officer holding 
the writ, that the terms of the sale have been complied with. There- 
upon, the registrar shall transfer said land upon the register, and 
)«sue a certificate of title to the purchaser, therefor. 
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Section 37. When mortgage on undivided share, lien attaches only to 
lands set off to mortgagor. 

Sec. 87. When a tenant in common has given any mortgage, or 
granted any other lien or interest upon his undivided interest, and 
the same is set off in severalty in proceedings for partition, such mort- 
gage, lien, or other interest shall attach only to the lands so set off', and 
the registrar shall note the same upon a new register of title, and a new 
certificate, of title, and shall indorse a memorandum of the partition 
upon the instrument creating such lien, mortgage, or other interest, if 
the same be on file in his office, before a new certificate of title shall be 
issued therefor. 

Section 88. Purchaser at judicial sale must file certified copy of order 
confirming sale. , 

Sec. 88. Whenever registered land shall be sold to satisfy any 
judgment, decree, or order of court, the purchaser shall file with the 
registrar a duly certified copy of the order of sale, or of the order con- 
firming sueh sale, when the same needs to be confirmed fey the court, 
and also the certificate, if any, of the officer, that the terms of sale have 
been complied with, and thereupon the registrar shall transfer the land 
to him, and issue a new certificate of title therefor to said purchaser. 

LIS PENDENS; NOTICE OF ACTION. 

Section 89. Notice to affect registered land must be filed with registrar. 

Sec. 89. No suit, bill, or proceeding at law or in equity for any 
purpose whatever, affecting registered land, or any estate, or interest 
therein, or any charge upon the same, shall be deemed to be lis pendens 
or notice to any person dealing with the same until notice . of the 
pendency of such suit, bill, or proceeding shall be filed with the registrar 
and a memorial thereof entered by him upon the register of the last 
certificate of the title to be affected; provided, however, this section 
shall not apply to attachment proceedings when the officer making the 
levy shall file his certificate as hereinafter provided. 

Section 90. When suit, etc., dismissed^ certificate of dismissal or release 
must he filed with registrar. 

Sec. 90. When any suit, bill, or proceeding affecting registered 
lands has been dismissed or otherwise disposed of, or any judgment, 
decree, or order has been satisfied, released, reversed, or modified, or 
any levy of execution, attachment, or other process has been released, 
discharged, or otherwise disposed of, it shall be the duty of the sheriff, 
or the clerk of the court in which such proceedings were pending, or 
had, as the case may be, forthwith, under his hand, and, if the clerk, 
under the seal of the court, to certify to and file with the registrar, an 
instrument showing such discharge or release. Upon the same being 
filed, the registrar shall enter a memorial of such discharge on the 
register. The costs of such certificate and memorial shall be taxed 
as other costs in the case. 
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LIENS, EXECUTIONS, ATTACHMENTS, ETC. 

Section 91. Certified copy of judgment or decree must he filed. 

Sec. 91. • No judgment, or decree, or order of any court. shall be a 
lien on or in anywise affect registered land, or any estate or interest 
therein, until a certified copy of such judgment, decree, or order, under 
the hand and ofl&cial seal of the clerk of the court in which the same 
is of record, is filed in the oflfice of t^e registrar, and a memorial of the 
same is entered upon the register of the last certificate of the title to be 
affected. 

Section 92. Certificate of levy of attachment, or execution, must he filed. 

Sec. 92. Whenever registered land is levied upon by virtue of any 
writ of attachment, execution, or other process, it shall be the duty of 
the ofiicer making such levy forthwith to file with the registrar a certifi- 
cate of the fact of such levy, a memorial of which shall be entered upon 
the register; and no lien shall arise by reason of such levy until the 
filing of such certificate and the entry in the register of such memorial, 
any notice thereof, actual or constructive, to the contrary notwith- 
standing. 

Section 93. Notice of mechanics' liens must he filed. 

Sec. 93. Notice of liens under the provisions of the mechanics' lien 
laws of this State shall be filed in the registrar's office, and a memorial 
thereof entered by him upon the register, as in the case of other charges, 
and such liens may be enforced as now or hereafter allowed by law. 
Until such notice is so filed and registered, no lien shall be deemed to 
have been created. 

Section 94. Notice of assessments for street improvements, sewers, etc., 
must he filed hy clerk. 

Sec. 94. When in a city, town, or county, an ordinance, resolution, 
or order is passed or made, to lay out, establish, alter, widen, grade, 
regrade, relocate, or construct or repair a street, sidewalk, drain, or 
sewer, or to make any other public improvement, or to do any work, the 
whole or a portion of the expense for which assessments may be made 
upon real estate, if any registered land or any land included in an 
application for registration then pending is affected by the act or pro- 
ceeding and liable to such assessment, the clerk of the board passing 
such ordinance, resolution, or order shall, within five days after the 
passage of such ordinance, resolution, or order, file in the registrar's 
office a notice of the passage thereof, and a memorial shall thereupon 
be noted on the register. In case of the repeal of such ordinance, reso- 
lution, or order, the clerk of said board, and in case of the satisfaction 
of any lien thereunder, the superintendent of streets or other officer 
required by law to collect and receive such assessments, shall, within 
five days thereafter, notify the registrar, who shall thereupon cancel 
such memorial. 
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Section 95, No notice, necessary in case of lien for labor performed 
for corporation not complying with law. 

Sec. 95. No statutory or other lien shall be deemed to affect the 
title to registered land until after a memorial thereof is entered upon 
the register, as herein provided, except in cases of liens for labor per- 
formed for a corporation, as provided in the act of the Legislature of 
the State of California, approved March thirty-first, eighteen hundred 
and niAety-one. 

Section 96, Clerk of court may fie certificate of dismissal of suit or 
satisfaction of judgment. 

Sec. 96. The certificate of the clerk of the court in which any suit, 
bill, or proceeding shall have been pending, or any judgment or decree 
is of record, that such suit, bill, or proceeding has been dismissed or 
otherwise disposed of, or the judgment, decree, or order has been 
satisfied, released, reversed, or overruled, or of any sjieriff or other 
officer that the levy of any execution, attachment, or other process 
certified by him has been released, discharged, or otherwise disposed of, 
being filed in the registrar's office and noted upon the register, shall be 
sufficient to authorize the registrar to cancel or otherwise treat the 
memorial of such suit, bill, proceeding, judgment, decree, or levy, 
according to the purport of such certificate. 

CORRECTIONS OP ERRORS IN CERTIFICATE. 

Section 97, No correction of register without ord^r of court, 

Se€. 97. After a title has been registered and a certificate issued 
therefor, *or after a memorandum, notation, or memorial has be,en made 
on the register of title and has been attested, no correction, alteration, 
or erasure shall be made therein or thereof, except in the manner 
herein provided. 

Section 98, Registrar may apply to court for correction of errors or 
mistakes in certificate. 

Sec. 98. Whenever it appears to the registrar that there is an error 
^or omission in any certificate or memorial, or that any certificate or 
memorial has heen made, entered, indorsed, issued, or canceled by 
mistake, he may apply to the court for an order summoning all persons 
registered as interested in the lands to which such certificate or 
memorial relates, to appear at an appointed time and place and produce 
their duplicate certificates and show cause why such omission or mistake 
should not be corrected, and shall thereupon enter a memorial of such 
application on the register. 

/Section 99, If all parties consent, court may order correction of errors 
or mistakes. 

Sec. 99. If at the time and place appointed all such persons appear 
and consent, the court may order and direct the registrar to correct 
any such error, omission, or mistake on the register and on any dupli- 
cate certificate, and may direct the cancellation of any certificate or 
memorial entered by mistake. 
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Section 100. If all parties do not consent, court may hear testimony 
as to alleged error or mistake. 
Sec. 100. If such persons, or any of them, fail to appear, or do not 
consent, the court may' proceed to hear testimony as to sueh alleged 
error, omission, or mistake, and if it appear to the satisfaction of the 
court that an error, omission, or mistake has been made, he shall order 
and direct the registrar to correct the same and to cancel or modify 
such certificates or memorials as may be necessary to correct such error 
or mistake. When such error or mistake has been caused by the faait 
or neglect of the registrar, the costs of such proceedings shall be paid 
. by the State; if by the fault of any person registered as interested 
in sueh land, by such person. A certified copy of the order of court, 
directing the correction of any error, omission, or mistake in respect 
to any certificate or memorial, shall be filed in the registrar's office 
before sueh correction shall be entered or made. 



EMINENT DOMAIN. 

Section 101. Right of eminent domain not affected. 

Sec. 101. Nothing in this act shall be construed to in anj'wise 
affect or modify the exercise of the right of eminent domain. Whea 
apy suit or proceeding shall have been brought in the exercise of such 
right for the taking of registered land, or any interest therein, or to 
test the validity of any sueh taking, or to ascertain and establish the 
amount of damage by reason of any sueh taking, it shall be the duty 
of both parties to the proceeding to see that a certified copy of the 
judgment or decree therein is duly filed and a memorial thereof entered 
upon the register; but in the case of the assessment of damages, no 
sueh memorial shall be entered by the registrar until such damages 
have been paid, in which event the register shall also show the payment 
of such damages ; provided, however, that the deposit with the treasurer, 
as allowed by law, of such damages, shall be deemed a payment thereof, 
and in such caSe the treasurer shall forthwith file with the registrar 
a certificate of sueh deposit, and thereupon a memorial thereof shall 
be entered upon the register. Upon the filing of the certified copy of 
the order or decree of the court and the payment of damages, the 
registrar shall note on the register of title of the owrfers whose lands 
have been appropriated, a description of the land so appropriated, and 
shall register in the name of the person, corporation, or other body 
entitled thereto, the title of the land taken, and issue a certificate 
therefor. 



Section 102. Property indices to be kept. • 

Sec. 102. The registrar shall keep property indices, the pages of 
which shall be divided into columns, showing, first, the section or sub- 
division; second, the range or block; third, the township or lot; fourth, 
any further d^cription nec^sary to identify the land ; fifth, the name 
of the registered owner ; sixjh, the volume ; and seventh, the page of the 
register in which the lands are registered. 
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Section 103. Name indices to be kept. 

Sec. 103. He shall also keep name indices, the pages of which shall 
be divided into columns, showing in alphabetical order, first, the names 
of all registered owners and all other persons interested in or holding 
charges upon registered land ; second, the nature of the interest ; third, 
a brief description of the land ; fourth, the volume ; and fifth, the page 
of the register in which the lands are registered. 



MISCELLANEOUS PROVISIONS. 

Section 104. Registered lands may he partitioned. 

Sec. 104. An owner of an undivided interest in registered lands 
may .bring an action for the partition thereof. A notice of such action 
shall, at the time of the commencement thereof, be filed with the 
registrar and a memorial entered by him upon the register. A certified 
copy of any judgment or decree rendered in pursuance of such action 
shall be filed with the registrar, who shall thereupon issue new certifi- 
cates in accordance therewith. 

Section 105. Registration of adverse lien not conclusive of regularity 
of proceedings or instruments hy which created. 

Sec. 105. Whenever^ under the provisions of this act, any interest 
in, or lien, incumbrance, or charge upon registered land, arises adversely 
to the registered owner without voluntary action by Jiim, and not in 
pursuance of a judgment or decree of court, such registration shall not 
be conclusive of the regularity of any proceedings or instruments by 
lueans of which such interest, lien, incumbrance, or charge arose, or 
the validity of the same, and shall have no greater force and effect than 
would the recording, in case the land were not registered, of an instru- 
ment creating a similar. interest, lien, incumbrance, or charge. ' 

Section 106. In case of fraud, rights and remedies the same as ifdand 
not under this act. 

Sec. 106. In the case of fraud, any person defrauded shall have all 
rights and remedies that he would have had if the lands were not under 
the provisions of this act; provided, that nothing contained in this 
section shall affect the title of a registered owner who has taken bona 
fide for a valuable consideration, or of any person bona fide claiming 
through or under him. 

Section 107. Clerk of court shall notify registrar of appeal. 

Sec. 107. In case of an appeal from any proceeding under this act, 
or from any judgment, order, or decree affecting registered lands, the 
clerk of the court in which the notice of appeal is filed shall forthwith 
notify the registrar thereof, and thereupon the registrar shall enter 
upon the register a memorial of such appeal. 

Section 108. All fees collected hy registrar to he paid to county 
treasurer and applied to expenses of administration of this act. 

Sec. 108. All fees collected by the registrar under the provisions 
of this act shall be accounted for, paid, disbursed, and disposed of by 
him in the same manner that fees collected by him as county recorder 
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are now or may hereafter be by law accounted for, paid, disbursed, and 
disposed of. Should there be a surplus in any year, such surplua shall 
be carried into the general fund, and be. subject to appropriation for 
any purpose. In case such fees shall not amount to the sum required 
for the administration of this act, the deficiency shall be paid from 
any funds in the treasury not otherwise appropriated. 

Section 109. Board of supervisors shall furnish registrar all necessary I 
books, etc. I 

Sec. 109. AH books, blanks, papers, and all things necessary for 
the purpose of carrying; out the provisions of this act, shall l>e furnished 
by the board of supervisors, at the expense of the county. 

Section. 110. The attorney-general, state controller, and secretary of 
state to prepare forms. 
Sec. 110. The attorney-general, stat« controller, and secretary of 
state shall prepare a uniform system of books, blanks, and forms for the 
use of the publie officers required to perform duties under this act, 
and such forms, and none other, shall be used by such officers. 

PENALTIES. 

Section 111. Fraudulent procurement of ceiiificate, a felony. 

Sec. m. "Whoever fraudulently proeures, assists in fraudulently 
procuring, or is privy to the fraudulent procurement of any certificate 
of title or other in.strument, or of any entry in the register or other 
book kept in the registrar's office, or of any erasure or alteration in any 
entry in any said book, or in any instrument authorized by this act, 
or knowingly defrauds or is privy to defrauding any person by means 
of a false or fraudulent in.'?trunient, certificate, statement, or aflS.davit 
affeoting' registered land, shall be guilty of a felony, and fined not 
exceeding five thousand dollars, or be imprisoned not exceeding five 
years nor less than one year, or either, or both, in the discreticji oi 
the court. 

Section 112. Forgery of seal, signature, or instrument in registrar's 
office, a felony. 
Sec, 112. Whoever (1) forges, or procures to be forged, or assists 
in forging the seal of the registrar, or the name, signature, or hand- 
writing of any officer of the registry office in eases where such officer 
is expressly or impliedly authorized to affix his signature; or (2) fraud- 
ulently stamps, or procures to be stamped, or asaists in stampinj^ any 
document with any forged seal of said registrar; or (3) forgros, or 
procures to be forged, or assiste in forging the name, signature, or liand- 
writing of any person whomsoever to any instrument which is expressly 
or impliedly authorized to be signed by such person; or (4) uses any 
document upon which any impression, or part of the impression, of any 
seal of said registrar has been forged, knowing the same to have been 
forged, or any document, the signature to which has been forjred, 
knowing the same to have been forged ; or (5) swears falsely concerning: 
any matter or procedure made and done in pursuance of this act, sliall 
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be guilty of a felony, and imprisoned not exceeding ten years, nor less 
than one year, or fined not exceeding five thousand dollars, or both 
fined and imprisoned, in 'the discretion of the court. 

Section 113, No proceeding or conviction under this act shall affect 
any remedy at law or in equity. 

Sec. 113. No proceeding or conviction for any act hereby declared 
to be a misdemeanor or a felony shall affect any remedy which any 
person aggrieved or injured by such act may be entitled to at law or in 
equity against the person who has committed such act, ir against his 
estate, or against the registrar, or upon his bond. 

FEES. 

Section 114, Fees same as in similar cases under present laws, except 
as provided herein. 

Sec. 114. First — The fees, in respect of applications and proceed- 
ings ^nder them prior to registration, shall be the same as in actions in 
the superior court. 

Second — There shall be paid to the registrar : 

For issuing a certificate of title, including one duplicate thereof, 
one dollar and fifty cents. 

For each additional duplicate, fifty cents. 

For registering each transfer, including the issue and registration 
of the ne\^ certificate, one dollar and fifty cents. 

For entry of each memorial on the register, including the indorse- 
ment upon the duplicate certificates, one dollar. 

For the cancellation of each certificate, memorial, or charge, twenty- 
five cents. 

For each certificate showing condition of register, one dollar and fifty 
cents. 

For filing any instrument, or for a certified copy of the register, or 
of any instrument or writing on file in his office, the same fees allowed 
by law to recorders for like services. 

■ 

CONSTRUCTION. 

Section 115. Act to he liberally construed. Construction of similar 
legislation elsewhere, not adopted. 

Sec. 115. This act shall be construed liberally so far as may be 
necessary for the purpose of effecting its general intent, but does not 
adopt by implication the construction of any similar legislation of other 
jurisdictions which this act may to any extent have followed. 

Section 116. Act to take effect July 1, 1897, 

Sec. 116. This act shall take effect and be in force from and after 
the first day of July, eighteen hundred and ninety-seven. 

Held to be constitutional in the case of Charlotte Robinson vs. Frank H. 
Kerrigan, Judge of the Superior Court of the City and County of 8an Francisco, 
S. F. No. 4659. Opinion written by Associate Justice Shaw, and concurred in by 
Associate Justices Sloss, Henshaw, Angellotti, McFarland, and Lorigan. 
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